





XUM 


Vou. 28. 


THE CENTRAL LAW JOURNAL 129 








Thre Central Law Hournal. 


ST. LOUIS, FEBRUARY 8, 1889. 














CURRENT EVENTS. 





Tue perennial discussion of measures for 
the relief of the Supreme Court of the United 
States is upon us. It has afforded for years 
a theme for law writers and for the considera- 
tion of bar associations. Legislators have 
grappled it, and the offices of clerks of con- 
gress are the burying grounds of many bills, 
born of its agitation, and dead for want of 
sustenance. 

The fact, as understood and appreciated 
by all, is that the business of the supreme 
court has outgrown its present capacity, that 
the docket of that court is too crowded. 
Judge Alfred C. Coxe, in an able article on 
this subject in The Forum for February, 
states that the court is between three and 
four years behind its docket. An appeal or 
writ of error taken in 1884 may be reached, 
argued and decided at the present term. An 
appeal taken now cannot, in the ordinary 
course, be disposed of until 1892 or 1893. 
To-day, although the amount necessary to 
confer jurisdiction was, in 1875, increased 
from $2,000 to $5,000, the number of cases 
on the docket is about 1,450. During the 
period from 1880 to the present year the av- 
erage number of cases disposed of annually 
has been 431; the average number added to 
the docket 461. It will thus be seen that the 
business is gradually gaining on the court, 
and that, at the present ratio, the matter will 
each year grow more serious. It does not 
require any argument to convince one of the 
harmful results of such a condition of things 
and that to litigants, especially, it is a matter 
of grave concern, for which some remedy 
should be effected. But what? 

The remedies proposed have been various 
and many, but sifted, they may be grouped 
under five heads: 

First. To add three members to the pres- 
ent supreme court. This. however, has met 
with the objection that it would procrastinate 
rather than expedite the business of the 
court. 
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Second. To add twelve judges, thus mak- 
ing the number twenty-one, and to divide the 
court into three sections (as is now the case 
in the supreme courts of France and En- 
gland). As to this plan it is ohjected that 
it is cumbrous, is an adroit evasion of the 
constitutional provision providing for one 
supreme court and is in other respects objec- 


tionable. 
Third. Without adding to the member- 


ship of the court, to divide that court into 
three sections. 

Fourth. Increasing the number of judges 
to seventeen and divide them into two divis- 
ions, each of which should constitude a court 
of appeals. 

Fifth, and perhaps the most generally ap- 
proved bill, introduced by the Hon. David 
Davis, which provided fcr an intermediate 
court of appeals in each of the nine circuits, 
to consist of the circuit justice, three circuit 
judges and two district judges. 

The latter, or ‘‘Davis bill,’’ has met with 
more approval than any suggested, but well 
founded objections have been urged against 
it, and, in fact, it has been abandoned. In- 
deed, no one as yet has been able to formu- 
late a measure which has met with general 
commendation, notwithstanding that for 
twenty years the necessity has been patent. 

The suggestions of Judge Coxe, in the 
article before referred to, seem to us the 
most practicable. They are plain and simple 
at least, devoid of any complicated ma- 
chinery, require no special legislation for 
their enforcement and even if not successful 
in accomplishing what is desired, their adop- 
tion can at least do no harm. He suggests: 
lst. While the present emergency exists, 
let the justices of the supreme court give up 
holding circuit courts. 2d. Let the reading 
of opinions (in open court) be omitted, in 
order that another working day be added to 
the week. 3d. Where judgments are af- 
firmed, dispense with long written opinions, 
except in suits involving constitutional ques- 
tions or questions of general interest. 





Tue address of ex-Judge T. M. Cooley, 
president of the Interstate Commerce Com- 
mission, before the New York State Bar As- 
sociation, at its recent meeting at Albany, is 
notable. The theme was ‘‘ Comparative 
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Merit of Written and Unwritten Constitu- 
tions.’’ 

The subject was treated in a masterly 
manner and worthy the reputation of the 
great jurist. In considering the requisites 
of a good constitution, he said that it should 
be plain and certain, free from doubt and 
question. It must be of gradual formation 
and result from the history and experiences 
of the people and be the natural and delib- 
erate expression of their thoughts, wishes 
and aspirations in government. It is in this 
particular that the unwritten constitution is 
likely to be superior. A good constitution 
should definitely apportion the powers of 
government between the several departments 
and draw such clear lines of distinction as to 
prevent collisions and usurpations. It is in 
this particular that the superior advantages of 
the written constitution are most conspicu- 
ous. A good constitution should be beyond 
the reach of temporary excitement and popu- 
lar caprice and passion. And here again the 
superior advantage of the written constitu- 
tion is manifest. The unwritten is at the 
mercy of the temporary popular passion. 
The written compels delay and there is thus 
time for temporary passions to cool. Buta 
good constitution should provide for safe 
growth and expansion. 

The able speaker concluded by saying: 

‘*T now lay down the proposition that by 
reason of the facts already stated the consti- 
tution of the United States is the most con- 
servative instrument of government known 
to the world. In the fact that the constitu- 
tion, though at any particular time bending 
inflexibly, is nevertheless subject to safe 
amendment, is to be found our security for 
what we have and the possibility of anything 
better that time and experience may demon- 
strate the need for.’’ 





Apropos of the subject of our leading 
article in this issue, we note from a recent 
decision, that in Michigan a dog cannot 
legally claim the one bite which the common 
law everywhere allows him, or in other 
words, that under the Michigan statute, in 
an action for an injury by a dog, it is un- 
necessary to prove that the owner knew that 
the dog was accustomed to bite. 

We are also told, by an eastern exchange, 





that Michigan is also the State where there 
was made some years ago a very humorous 
ruling in a dog case. It was an action 
brought by the owner of a dog killed in a 
dog-fight, against the owner of the victorious 
dog. The defense was that the slain dog 
had not been properly licensed, and, there- 
fore, that he had no right to be about; in 
fact, he was outlawed. The court held, on 
appeal, that unless it could be shown that 
the victorious dog had been to the office of 
the register, and had examined the books to 
ascertain whether.or not the tax had been 
paid on that dog and the license issued, the 
defense must fail. 








NOTES OF RECENT DECISIONS. 





Tue somewhat familiar principle that a 
negotiable instrument can be made and de- 
livered to the payee upon an oral condition 
that it shall not take effect except on a speci- 
fied event, has been recently recognized by 
the Supreme Court of the United States as a 
general rule, applicable to all contracts. The 
case is Ware v. Allen, 9 S. C. Rep. 174. 
There a promissory note, executed in con- 
templation of a proposed transaction, and to 
be valid only on condition of its approval by 
a certain attorney, was held void upon his 
advising the maker to have nothing to do 
with it. The court says: 


We are of opinion that this evidence shows that the 
contract upon which this suit is brought never went 
into effect; that the condition upon which it was to 
become operative never occurred; and that itis not a 
question of contradicting or varying a written instru- 
ment by parol testimony—but that it is one of that 
class of cases, well recognized in the law, by which an 
instrument, whether delivered by a third person as an 
escrow, or to the obligee in it, is made to depend, as 
to its going into operation, upon events to occur or to 
be ascertained thereafter. The present case is almost 
identical in its circumstances with that of Pym v. 
Campbell (in the court of Queen’s Bench), 6 El. & BI. 
870. The defendants in that case had signed an agree- 
ment for the purchase of an interest in an invention, 
which the evidence showed was executed with the 
understanding that it should not be a bargain until a 
certain engineer, who was to be consulted, should ap- 
prove ofthe invention. Earle, J., said: “The point 
made is that this is a written agreement, absolute on 
the face of it, and that evidence was admitted to show 
it was conditional; and if that had been so, it would 
have been wrong. ButIam of opinion that the evi- 
dence showed that in fact there was never any agree- 
ment atall. * * * The distinction in point of law 
is that evidence to vary the terms of an agreement in 
writing is not admissible, but evidence to show that 
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there is not an agreement at all is admissible.” In 
this view the other judges, including Lord Campbell, 
C. J., concurred, holding that, it having been explained 
to the plaintiff that the defendants did not intend the 
paper to be an agreement until the engineer had been 
consulted, and his approval obtained, and was signed 
only because it was not convenient for them to re- 
main, it was therefore no agreement, the plaintiff 
having assented to this, and received the writing on 
these terms. The same principle was announced in 
the court of common pleas in Davis v. Jones, 17 C. B. 
625, in which the distinction is clearly stated by Chief 
Justice Jervis between evidence which, although 
parol, shows the written agreement was not to take 
effect until certain other things were done, as that 
rent should not commence running until certain repairs 
were completed (although the instrument was signed 
and delivered), and evidence which contradicts or 
varies the meaning of the instrument itself. This is 
concurred in by Cresswell and Crowder, JJ. Later, 
in 1861,in Wallis v. Littell, 11 C. B. (N..S) 366, the 
same court laid down the same doctrine in regard to 
an assignment of a lease of a farm which had been 
made by a tenant to a third party, and the instrument 
delivered, but with an agreement that it should not 
take effect until the consent of the landlord was pro- 
cured. The latter refused his consent, and the court 
held the assignment of the lease, although executed 
and delivered, had never become operative. This 
principle was acted upon, and these authorities cited 
and affirmed, in the case of Wilson v. Powers, 131 
Mass. 539, as late as 1881. The doctrine was asserted 
in this court as early as 1808, in the case of Pawling v. 
United States, 4 Cranch, 219, where it was held, in a 
suit upon a collector’s bond, that the sureties who 
signed it could prove by parol evidence that they did 
so on an express agreement that they were not to be 
bound until other persons, who were named, became 
bound also by signing the bond. 


Tue case of Medford v. Levy, 8 S. E. 
Rep. 302, decided by the Supreme Court of 
West Virginia, is one of rare occurrence. 
‘*No case like it has been cited in the argu- 
ment of counsel,’’ says the court, and from 
a perusal of the facts we are inclined to 
think that another just like it cannot be 
found. Therein the occupants of a portion 
of a second-story tenement house file a b ll 
in equity to restrain a nuisance caused by 
the occupants of another portion of the 
same story. The nuisance consisted in in- 
numerable acts, claimed to be wantonly and 
maliciously done, and calculated to destroy 
the peace and quiet of complainant’s home, 
such as slamming of doors, using objection- 
able language, opening of doors and filling 
the whole house with objectionable odors of 
cabbage, onions, etc., and untidy habits in 
the use of acommon hall. The court held: 


If anyone does a lawful act on his own property the 
motive by which the act is done is a matter of indif- 
ference, still every family possesses under the law the 
legal right to security in their home; to have peace, 
quiet, and comfort against purely wanton and needless 





attacks from those whose hostility they may have in 
some way incurred. Other families, even those whose 
hostility they may have incurred, have also the right 
to the privileges of a hume, the right to talk, even 
loudly, and to sing loudly, and dance; to open and 
shut doors; and it may be that they would not always 
be expected to use great care in the manner of open- 
ing and closing doors; to cook their food, and, for 
their comfort, to even keep the door of the kitchen 
open while the food was being cooked and prepared 
for the table; but they have no right, wantonly and 
needlessly, to do any or all these things, inan unusual 
manner, for thé mere purpose of annoying and ren- 
dering uncomfortable their neighbors; and while un- 
der other circumstances the doing of these things in 
the manner indicated would not amount to a private 
nuisance, yet, when done for the malicious or willful 
purpose of annoying their neighbors, and it does have 
such effect, and makes their home uncomfortable, it 
would amount toa nuisance. * * * It is the first 
case I have ever seen where there was trouble between 
two private families, originating between the mothers, 
respectively, and a court of equity asked to interfere 
with its strong arm to protect one against the other. 
It isto be hoped no such case will again occur; and 
while, as we have held, the bill presents a case of which 
the court, under the established principles of equity, 
must take cognizance, yet it would not perpetuate the 
injunction unless the proof was clear and strong. 
The court wil! discourage, as far as it can, a resort to 
its power for the purpose of interfering in mere do- 
mestic broils. We do not wish the idea to obtain that 
if there is a quarrel between two woman, and both 
become excited and nervous, and things are done and 
said which are unseemly, and their domestic peace 
and happiness is thus destroyed, that either can, with 
ease and dispatch, prevail upon a court of equity, that 
is busy over more weighty matters, to interfere, and 
preserve the peace and quiet of the homes of either. 


Tue statute, common in its general feat- 
ures to most of the States, making a party 
incompetent as a witness in his own behalf 
in a suit against an administrator, involving 
matters in decedent’s life-time, has recently 
been construed by two courts—the Supreme 
Court of Indiana, in the case of Durham vy. 
Shannon, 19 N. E. Rep. 190, and the Su- 
preme Court of Colorado, in the case of Levy 
v. Dwight, 20 Pac. Rep. 12. In the In- 
diana case, the bar of the statute was invoked 
by a third party, in a suit with one who 
claimed a mare, in possession of the former. 
The claimant contended that the mare was 
given him by the decedent. The mare was 
sold by decedent’s administrator to the third 
party. The latter insisted that the claimant 
was, under the statute, an incompetent wit- 
ness, to prove a gift of the mare to him by 
the decedent. The court held that, under 
the statute, three things must concur in 
order to exclude the testimony of the surviv- 
ing adversely interested party: 

1. The transaction, or the subject-matter thereof, 
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must be in some way directly involved in the action or 
proceeding, and it must appear that one of the parties 
to the transaction about to .e provedis dead. 2. The 
rights of the deceased party must have passed, either 
by his own act or that of the law, to another, who 
represents him in the action or proceeding in the 
character of executor, administrator, or in some other 
manner in which he is authorized by law to bind the 
estate. 8. It must appear that the allowance to be 
made, or the judgment to be rendered, may either di- 
rectly or indirectly affect the estate of the decedent. 
* * * The cause of action in the present case is the 
wrongful taking and unlawful detention of jthe prop- 
erty described in the complaint. The parties to this 
cause of action are both living. The transaction be- 
tween the plaintiff and Patrick Shannon arises inci- 
dentally only, and is collateral to the real cause of 
action. Neither of the parties to the action in any 
sense represent the estate of Patrick Shannon, nor will 
the judgment bind or conclude the estate. True, the 
plaintiff predicates his title to the property in dispute 
upon the gift alleged to have been made to him by the 
decedent; and, if the estate of the latter was in any 
way represented in the action or interested in the 
controversy so as to be concluded by the judgment, 
the policy of the statute would exclude the plaintiff’s 
testimony. Such, however, is not the fact, and the 
case is therefore neither within the reason nor the let- 
ter of the statute. Downs v. Belden, 46 Vt. 674; Brad- 
ley v. West, 68 Mo. 69. 


In the Colorado case, under a statute 
somewhat different from that in force 
in Indiana, and which allows a party, under 
such circumstances to testify, where the dep- 
ositions of the deceased shall be read in evi- 
dence, it was held that it was not sufficient 
merely to show that the deposition of the 
deceased had been taken, but such deposi- 
tion must be introduced in evidence by the 
representative of the deceased, in order to 
entitle the opposite party to testify, distin- 
guishing Coughlin v. Dillon’s Executors, 50 
Mo. 126. 


A VERY Curious case was recently decided 
by the Supreme Court of Michigan—Roszel 
v. Roszel, 40 N. W. Rep. 858—involving the 
question as to what constitutes a marriage. 
In this case a girl about eighteen years old 
appeared before a magistrate, in obedience 
to the commands of her parents, who sought 
to force her into a marriage with X, a farm 
hand. When the justice attempted to per- 
form the ceremony she said that if he tied 
the knot forty times it would not stay tied, 
for she did not like him and would not live 
with him; that they made her stand up, and 
‘when the man asked me if I would take him 
to be my husband I said ‘no, I won’t,’ and to 
every question asked me that I ought to have 
said ‘yes,’ I said ‘no’ plain, and the next 





day I ran away.’’ It also appeared that she 
had never cohabited with X. The court held 
that the ruling principle as to the constitution 
of the marriage is, that a mutual contract to 
the formation of which the consent of both 
parties must be really, deliberately, definitely 
and irrevocably given, and that this was not, 
therefore, a valid marriage. 


In the recent case of Fitzgerald v. Barker, 
10S. W. Rep. 46, the Supreme Court of 
Missouri extend somewhat the rule, as to who 
is a holder of negotiable paper for value. 
There the testimony showed, that the plaintiff 
took the notes in part satisfaction of a 
larger debt, and also released valuable liens 
on property of one Thomas, and that the 
latter on this consideration gave him the 
notes. The court said: 


Whether a transferee of notes, in such circum- 
stances, who takes them before maturity without 
notice, and in absolute payment of an antecedent debt, 
is to be regarded in the same light as one who pays 
cash for them in the ordinary commercial way, has, it 
seems, never been directly adjudicated by this court, 
though it was intimated in Hodges v. Black, 76 Mo. 
537, affirming the judgment of the St. Louis Court of 
Appeals in the same cause (8 Mo. App. 389), that the 
correct rule in such cases is that such a transferee is 
to be regarded as a bona fide purchaser for value, in 
the ordinary acceptation of the term, though the debt 
discharged be but a simple contract debt, and no se- 
curity be surrendered. In an earlier case in tais court 
a similar intimation was given. Goodman v. Simonds, 
19 Mo. 106. This is believed to be the true rule, and is 
certainly supported by sound reason and ample judi- 
cial authority. This has long been the view taken by 
the Supreme Court of the United States (Railroad Co. 
v. Bank, 102 U. S. 14, and cases cited), and is the prin- 
ciple asserted in most of our sister States, in England, 
and by the text-writers. 1 Daniel, Neg. Inst. (3d ed.) 
§ 827 et SEG. and cases cited; 3 Kent, Comm. (13th ed.) 
81; Story, Bills, § 183; Story, Prom. Notes, § 186; 1 
Pars. Notes & B. 221, and cases cited. Inthe circum- 
stances presented by the case at bar the plaintiff would 
be regarded as a holder fora valuable consideration, 
and therefore not subject to precedent equities of 
which he was unaware, even in New York (Insurance 
Co. v. Church, 81 N. Y. 226), whose adjudications upon 
commercial paper differ, in some respects, from those 
of the Supreme Court of the United States, as well as 
from those of many State courts. 1 Daniel, Neg. Inst. 
§ 83lc. Following this line of authorities, it must be 
held that the plaintiff’s title is as free from flaw as if 
he had purchased in open market, and in the usual 
course of trade. 





Tue power of a court of equity to inter- 
fere in matters of church government as _ be- 
tween conflicting portions of a congregation, 
is illustrated in the case of Fadness v. 
Braunborg, 41 N. W. Rep. 84, decided by 
the Supreme Court of Wisconsin. The case 
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involved primarily a dispute as to the viola- 
tion and perversion of a trust by the trustees 
of a Norwegian Evangelical Lutheran Church, 
though the court incidentally hold that relig- 
ious corporations, in Wisconsin, are civil 
corporations, and a court of equity has no 
authority to oust persons claiming to be reg- 
ularly in possession of the corporate offices, 
for which the proper remedy is by quo war- 
ranto. On the main question of perversion 
of the trust by reason of a departure from 
doctrine and faith of the synod, the court, 
after reviewing the testimony of a technical 


denominational nature, says: 

We cannot say, however, from the testimony, that 
such negative portions of such specific articles are in 
conflict with the articles of faith contained in such 
constitutions. They may be inconsistent with certain 
portions of such articles of faith, but it is equally ap- 
parent that such portions are equally inconsistent with 
other portions of the same articles. It is not the 
province of courts of equity to determine mere ques- 
tions of faith, doctrine, or schism, not necessarily in- 
volved in the enforcement of ascertained trusts. In 
fact, the doctrine here controverted seems to be too 
refined and subtle to be clearly comprehended even by 
learned theologians, much less by laymen. Courts 
deal with tangible rights, not with spiritual concep- 
tions, unless they are incidentally and necessarily 
involved in the determination of legal rights. Such 
trusts, when valid and so ascertained, must, of course, 
be enforced; but, to call for equitable interference, 
there must be sucha real and substantial departure 
from the designated faith or doctrine as will be in 
contravention of such trust. Miller v. Gable, 2 Denio, 
492; Happy v. Morton, 33 Ill. 898; The Dub- 
lin Case, 38 N. H. 459; Watson v. Jones, 13 
Wall. 728, 724; Eggleston v. Doolittle, 33 Conn. 
396; Keyser v. Stansifer, 6 Ohio, 363. The spe- 
cific articles here so adopted by the majority do not 
seem to constitute such radical departure as to be a 
diversion of the trust. 





An interesting case, involving questions of 
elections and ballots, has lately been decided 
by the Supreme Court of Oregon—Hartman 
v. Young, 20 Pac. Rep. 17. It was a pro- 
ceeding to contest the right to an elective 
office, in which the petitioner sought to have 
the ballots counted. The court lays down the 
following propositions of law: 


It is admitted that, in determining a contested elec- 
tion, the evidence of the ballots actually cast, will 
control that furnished by the official canvass, provided 
the ballots have been duly preserved, and protected 
from the reach of any unauthorized intermeddling or 
tampering. Butit is insisted, unless it is made to 
affirmatively appear that the ballots have been so care- 
fully kept and protected as to place their identity be- 
yond all reasonable doubt, they ought not to be allowed 
to overturn the official count. Hence, it is earnestly 
urged that where the evidence in the record discloses 
that the ballots have not been kept and protected with 
that vigilant care which the law contemplates, or 





where they have been so exposed as to afford such 
opportunity for handling or tampering with them as 
to cast suspicion on their purity, they lose their char- 
acter as the best evidence, and are not to be relied on 
in determining the result of an election, and therefore 
ought not to be admitted to overturn the official count. 
At the outset it may be said that the official return or 
canvass, when duly certified, is prima facie evidence 
that the result is as declared. As against ballots not 
properly kept, and the identity of which is not shown, 
such official canvass, although secondary, is the better 
evidence. But the official canvass, unless made so by 
statute, is never conclusive. Asa quasi record it is 
entitled to the presumption of regularity, and prima 
facie evidence of the integrity of the result of the 
election as declared. But as between ballots shown or 
admitted to be the identical ballots cast by the voters 
and such official count, the ballots are the best evi- 
dence. “It is a primary rule of elections that the 
ballots constitute the best—the primary—evidence of 
the intention and choice of the voters.” Hudson v. 
Solomon, 19 Kan. 177; Reynolds v. State, 61 Ind. 423; 
McCrary, Elect. 291, 489; Cooley, Const. Lim. 625. 
When, therefore, it is shown to the satisfaction of the 
court that it bas before it the identical ballots cast by 
the voters, as between the ballots themselves and can- 
vass of ballots by the election officers, the ballots are 
controlling. To show that they are the genuine ballots 
cast by the voters, any evidence tending to show that 
they have been so kept and protected from tampering 
as to place their identity beyond reasonable doubt, is 
admissible. The burden rests on the plaintiff. He 
must establish to the satisfaction of the court or jury, 
as the case mav be, that the ballots are the genuine 
ballots cast at the election; otherwise they will receive 
no credence. 


Tue Court of Appeals of Texas, in the case 
of Comer v. State, 10 S. W. Rep. 106, say 
that a room in a tavern, occupied temporarily 
for the purpose of gaming and for no other 
use, is not a private room within the meaning 
of art. 356 of the Penal Code, providing that 
‘‘a private room in an inn or tavern is not 
within the meaning of public places’”’ in 
which playing cards and gaming is prohibited 
by statute. 


FoLLow1ne upon the decision of the Kansas 
Supreme Court as to the right of the ‘‘Salvation 
Army”’ to parade streets, to which we called 
attention in a late issue, comes a case from 
the Supreme Court of Massachusetts—Com- 
monwealth v. Plaisted, 19 N. E. Rep. 224— 
where a similar question was involved, but 
in which a contrary decision was rendered. 
In the Massachusetts as in the Kansas case 
the question arose on the legality of an ordi- 
nance aimed at ‘‘itinerant musicians’ and 
the validity of rules regulating street parades. 
It was contended that the parading was done 
as a matter of religious worship only and 
that the rules, under the guise of regulating, 








at 
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virtually prohibit. The court, in sustaining 
the ordinance, held that the provisions of the 
constitution which are relied on, securing 
freedom of religious worship, were not de- 
signed to prevent the adoption of reasonable 
rules and regulations for the use of streets 
and public places; and a religious body, how- 
ever earnest and sincere, cannot avail itself 
of these provisions, as an authority to take 
possession of a street in a city, in violation 
of such rules, for the purpose of public wor- 
ship therein. And further, that the rules do 
not restrict any one in the ordinary use of 
his own property, but merely affect the use 
which may be made of the streets and public 
places of the city. Nor is the reasonableness 
of the rules to be tested by their possible 
application to extreme cases, as, for instance, 
singing or playing in a low tone, not in- 
tended to be heard by others, for a short 
time in a street or place not occupied by 
dwellings. No police rules or regulations are 
to be tested in this manner, and, if such a 
case were to present itself, perhaps the rule 
might by construction not be deemed to in- 
clude it. 


In the case of McWhorter v. Pensacola & 
A. R. Co., 5 South. Rep. 129, the Supreme 
Court of Florida discusses the question as to 
whether an injunction against State railroad 
commissioners, to enjoin them from promul- 
gating rates for transportation and procuring 
institution of suits for violation of rates 
theretofore fixed, is in effect a suit against a 
State and therefore untenable. The objec- 
tion springs from the rule that a suit against 
officers of a State founded on any claim or 
complaint, the adjudication of which against 
the officers would be, in effect, an adjudica- 
tion against the State, is a suit against the 
State. In Osborn v. Bank, 9 Wheat. 738, 
and Davis v. Gray, 16 Wall. 203, the court 
announced that it would look only to the 
record to determine whether the State was a 
party. But in subsequent cases this test is 
treated as too narrow and cases against offi- 
cers were held to be cases against the State, 
although not named in the record. In the 
Virginia coupon case (14 U.S. 270) it was 
so held. And conversely in the cases of 
New Hampshire and New York v. Louisiana, 
108 U. S. 76, the court refused to sustain the 
suit of one State against another, although 





the United States constitution authorizes such 
a suit, because it appeared that while on the 
record the States suing were the nominal par- 
ties, yet they were acting for some of their 
citizens who were the real parties in interest. 
Therefore it cannot be said that the case under 
consideration is not a-case against the State, 
simply because the record does not bear her 
name, and the question, therefore, is whether 
the case comes within any class in which a 
suit against .officers is of such a character 
that a judgment or decree cannot be given in 
it without affecting some right or interest of 
the State, so that the effective operation of 
the judgment or decree is really against the 
State, rather than the officers sued. The 
court, after discussing this question and 
citing Louisiana v. Jumel, 107 U. S., 711, 
Cunningham v. R. R. Co., 109 U. S. 446, 
Hagood v. Southern, 117 U. S. 52, In Re 
Ayers, 123 U.S. 443, State v. Burke, 33 
La. Ann. 498, Weston v. Dana, 51 Me. 461, 
R. R. Co. v. Randolph, 24 Tex. 317, and 
Printrop v. R. R. Co., 45 Ga. 365, concludes: 


“Tt appears, so far as we can find in the reported 
cases, that the rule which forbids a suit against offi- 
cers, because in effect a suit against a State, applies 
only where the interest of the State is through some 
contract or some property right of hers, or where her 
interest is in a suit brought or threatened by her offi- 
cers in her own name to enforce some alleged claim of 
hers. And it is important to observe the character of 
the interest. It is not enough that the State should 
have a mere interest in the vindication of her laws, or 
in their enforcement as affecting the pubiic at large, 
or as they affect the rights of individuals or corpora- 
tions, but it must be an interest of value to herself as 
a distinct entity—of value in a material sense. * * * 
The bill herein founds a complaint against the com- 
missioners in connection with section 17 of the act 
which provides a penalty against any railroad company 
for violating the rules and regulations prescribed by 
them, and direct that they shall institute action 
through the attorney-general to recover the penalty 
admitting violation of the rate regulations prescribed 
for it, the company preys that they be enjoined from 
instituting the action authorized. A further direction 
of the act is that the suit ‘‘shall be in the name of the 
State of Florida.” It needs no argument to show that 
in such a suit the Sta'e is a party, and that the injune- 
tion asked against the commissioners to stay the suit 
would be an injunction in fact against her. Itis pre- 
cisely the case which led to In re Ayers, where officers 
were enjoined from bringing suits in the name of the 
State, which was held to be void because in fact an 
injunction against the State, the court saying, if “‘offi- 
cers, attorneys and agents are personally subjected to 
the process of the court so as to borbid their acting in 
its behalf, how can it be said that the State itself is not 
subjected to the jurisdiction of the court as an actual 
and real defendant?”’ 
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ACTIONS FOR INJURIES BY VICIOUS 
ANIMALS. 


I. General Principles. 

Il. Who is Liable. 
III. Scienter—Knowledge of Viciousness. 
IV. Scienter—Servant’s Knowledge, 

V. Actions under Statutes. 


I. General Principles.—At common law, 
in order to maintain an action against the 
owner or keeper of domestic animals, or 
those which are not in their nature 
ferocious, for injuries inflicted or damage 
done by them, it must be shown that such 
owner or keeper had knowledge of the mis- 
chievous propensity of the animals to do 
harm. In the language of the cases no ac- 
tion can be sustained without proof of the 
scienter.| But a different rule applies to 
animals fere nature, or those of a savage 
and ferocious disposition, such as lions, 
tigers, etc. Here the liability arises without 
proof of the scienter. In the latter case, the 
animal being of a wild, fierce and untamable 
nature, a knowledge of its disposition to do 
mischief is conclusively presumed.” Certain 
animals ferw nature, as the bear, deer, etc., 
may doubtless be domesticated to such an 
extent as to be classed, in this respect, with 
tame or domestic animals; but inasmuch as 
they are liable to relapse into their wild habits 
and to become mischievous the rule is, that if 
they do and the owner has knowledge of the 
fact, they are regarded as never having been 
domesticated.? The liability does not rest 
upon the classification of animals into those 
fere nature and those domite nature, but 
rather upon the well known habits of the 
particular animal to do mischief. This dis- 
tinction if always borne in mind, will materi- 


1 Murpby v. Preston (S. C. D. C.), 9 Cent. Rep. 146: 
Kinnon vy. Davies, Cro. Car. 487; 2 Chitty, 217; Smith 
v. Donohue, 49 N. J. L. 548; s. c., 60 Am. Law Rep. 
652; 3 Cent. Rep. 621; 10 Atl. Rep. 150; 26 Am. Law 
Reg. 769, n. 773; State v. McDermott, 49 N. J. L. 163; 
8. C., 60 Am. Rep. 602; 6 Atl. Rep. 653; Cox v. Bur- 
bridge, 13 C. B. (N. 8.) 489; Hewes v. McNamara, 106 
Mass. 281; Mason v. Keeling, 1 Ld. Raym. 606; Moak’s 
Underhill on Torts, 294-306. 

2 Applebree v. Percy, L. R. 9 C. P. 650; Moss v. 
Parbridge, 9 Ill. App. (Bradw.) 490; Spring Co. v. 
Edgar, 99 U. 8. 654; Verdenburg v. Beham, 33 La. 
Ann. 634; Besozzi v. Harris, 1 Fost. & Fin. 92; Whit- 
taker’s Smith on Neg. 99; 1 Hale’s P. C., Part I, ch. 33. 

3 Spring Co. v. Edgar, 99 U. S, 653; Decker v. Gam- 
mon, 44 Me. 322; State v. McDermoit, 49 N. J. L. 163; 
8. C.,60 Am. Rep. 602; 6 Atl. Rep. 653; Whart. on 
Neg. 7 922. 





ally assist in the proper understanding of the 
apparent discord in some of the adjudica- 
tions. When it appears that a domestic 
animal is vicious and inclined to do hurt, of 
which fact the owner or keeper have notice, 
either express or implied, the law imposes 
the duty of keeping such animal secure, and 
creates a liability on the part of the owner or 
keeper to any person who, without fault on 
his part, is injured by it. This rule is en- 
tirely reasonable and fully accords with legal 
and moral obligation. It is sanctioned by 
the soundest reasoning and supported by an 
almost unbroken line of English and American 
authorities. It has been enforced by the 
earliest cases as well as the most recent ones. 
Various expressions, declarations, distinctions 
and dicta (often abounding in ambiguity), 
are to be found in the decisions and literature 
upon this subject, and yet there is always 
apparent the clearest tendency to establish 
and enforce the sound principles of the com- 
mon law, that society imposes the duty upon 
every one to so keep and use his property as 
not to wrong and injure others. This is the 
foundation of the rules.* It will be observed 
that the only difference between the two 
classes of cases is, that in case of an injury 
caused by a domestic animal of a mild and 
gentle nature, knowledge that the animal was 
dangerous must be alleged and proved, for 
such animals are not generally so ; while in the 
other class, such knowledge is presumed from 
the well known nature of the animal. This 
knowledge, however established, whether by 
evidence or by presumption, is the same in 
substance and produces the same results.°® 
Il. Who is Liable.—The liability for injury 
by the vicious animal attaches either to the 
owner or keeper. Ownership is not neces- 
sary to establish responsibility. A person 
having in charge a dangerous animal, known 
to be such, is responsible for its safe keeping, 
so far as the public is concerned, as much as 
if he were the owner.’ Hence, itis not nec- 
essary, in order to make a case for the 
plaintiffs to show that the defendant was the 
owner. It is sufficient if it is shown that he 


4 Reynolds vy. Hussey (N. H.), 5 Atl. Rep. 458; s.c., 
22 Reporter, 563; Godeau v. Blood, 52 Vt. 251; 8s. C., 
36 Am. Rep. 751; Stumps v. Kelley, 22 Ill. 140, 142. 

5 Laverone v. Mangianti, 41 Cal. 138; s.c., 10 Am. 
Rep. 269; Earl v. Van Alstine, 8 Barb. (N. Y.) 635. 

61 Thomp. on Neg., p. 196, §§ 1 and 2. 

7 Frammell v. Little, 16 Ind. 261. 
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was the keeper.’ Nor is actual custody nec- 
esary.? Harboring an animal is a sufficient 
keeping ;° but if the animal—as a dog—is 
only casually upon the defendant’s premises, 
without being harbored as owners usually 
harbor dogs, no liability arises." In the case 
of joint-owners, either may have custody of 
the animal, and the custody of one is the 
eustody of all, all being alike liable.” A 
joint interest is necessary, or consent to its 
use and management, to hold all.” But a 
joint injury, done by dogs owned by separate 
individuals, does not create a joint action 
against such owners." 

Ill. Scienter—Knowledge of Viciousness.— 
The indispensable condition in actions of this 
nature is the proof of the scienter, .or, 
in other words, to establish knowledge 
on the part of the defendant of the 
vicious habits or propensities of the 
trespassing animal. In accordance with the 
doctrine of many authorities it is not neces- 
sary to aver in the declaration that the injury 
complained of was received through the de- 
fendant’s negligence in keeping the auimal ; 
for it is said, that the gist of the action is the 
keeping the animal after knowledge of its 
mischievous propensities. The precedents, 
both ancient and modern, with scarcely an 
exception, merely state the ferocity of the 
animal and the knowledge of the individual, 
without any allegation of negligence or want 
of care.“ In this respect there is no dis- 


8 Wilkinson v. Parrott, 32 Cal. 102; Marsel v. Bow- 
man, 62 Iowa, 57; Schaller v. Connor, 57 Wis. 321; 
Corliss v. Smith, 53 Vt. 5382; Burnham v. Strother 
(Mich.), 33 N. W. Rep. 410. 

9 Marsh v. Jones, 21 Vt. 378; Grant v. Richer, 74 
Me. 487. 

10 MeKone v. Wood,5 Car. & P. 1; Cummings v. 
Riley, 52 N. H. 368; 1 Thomp. Neg. 197, § 6. 

11 O’Harra v. Miller, 64 Iowa, 462. 

12 Oakes v. Spaulding, 40 Vt. 347; s. c., 94 Am. Dec. 
404. There can be no contribution among wrong- 
doers: Spaulding v. Oakes, 42 Vt. 343. 

18 Adams v. Hall, 2 Vt. 9; s. c., 19 Am. Dec: 690; 
Denny v. Correll, 9 Ind. 73; Little Schuylkill N. Co. v. 
Richards, 57 Pa. St. 147; Yeazel v. Alexander, 58 III. 
263; Auchmuty v. Ham, 1 Denio (N. Y.) 501; Parten- 
hemer vy. Van Orden, 20 Barb. (N. Y.) 479; Van Steen- 
burg v. Tobias, 17 Wend. (N. Y.) 562. 

14 Adams Vv. Hall, 2 Vt. 9; s. c., 19 Am. Dec. 690. 

15 Popplewell v. Pierce, 10 Cush. 509. The uni- 
form ruling has been that the omission constitutes no 
valid objection to the right of recovery: Spring Co. vy. 
Edgar, 99 U. S. 651; Partlow v. Hadgarty, 35 Ind. 178; 
Durden v. Barnett, 7 Ala. 169; Card v. Case, 5 Man. G. 
& S. 622; Kelley v. Ward, 12 Irish L. Reg. 424; Jack- 
son v. Smithson, 15 M. & W. 653; s.c., 15 L. J. Ex. 
311; Twigg v. Ryland, 62 Md. 380; s.c., 24 Am. L. 
Reg. 191; 50 Am. Rep. 226. 





tinction between the case of an animal which 
breaks through the tameness of its nature 
and is fierce, and known by the owner to be 
so, and one that is fere nature."® Accord- 
ing to these authorities, when knowledge 
ot the ferocious and savage disposition of the 
animal comes to the defendant, he is bound 
at his peril to see that it does no harm. The 
question of negligence, as to keeping, is ex- 
cluded, and it is no defense in such case that 
the animal was safely kept, ‘‘the gravamen 
is the keeping the ferocious animal, knowing 
its propensity.’’?’” Other authorities base 
the liability on negligence. The «doctrine 
may be thus summarized: (1) That one 
who owns or keeps an animal of any kind 
becomes liable for any injury the animal may 
do, only on the ground of some actual or 
presumed negligence on his part. (2) That 
it is essential to the proof of negligence, and 
sufficient evidence thereof, that the owner be 
shown to have had notice of the propensity 
of the animal to do mischief. (3) That proof 
that the animal is of a savage and ferocious 
nature is equivalent to express notice. In 
such cases notice is presumed.’* But whether 
it is negligence, or otherwise, to keep a fero- 
cious animal, the rule of these apparently 
conflicting authorities is substantially the 
same if the presumption of negligence is re- 
garded as a presumptio juris et de jure against 

16 May v. Burdett,9 A.& E. Q. B. (N. 8S.) 101; 
Spring Co. v. Edgar, 99 U. S. 651. 

17 Card v. Case, 57 Eng, Com. L. R. 622; Partlow v. 
Haggarty, 35 Ind. 180; May v. Burdett, 9 Ad. &. El. 
(N. S.) 112. In the case of a dog of that character, it 
is the duty of the owner, having notice of his danger- 
ous habits, to kill him: Smith v. Pelah, 2 Strange, 
1264; Bolton v. Banks, Cro. Ch. 254; Jenkins v. Tur- 
ner, 1 Ld. Raym. 110; Twigg v. Ryland, 62 Md. 380; 
Laverone v. Mangianti, 41 Cal. 188; Mann v. Weiand, 
81 1-2 Pa. St. 248; Muller v. McKesson, 73 N. Y.19; s. 
c., 29 Am. Rep. 125; Wheeler v. Brant, 23 Barb. (N. 
Y.) 324; Putnam v. Payne,13 Johns. (N. Y.) 312; 
Brown v. Carpenter, 26 Vt. 638; Wolf v. Chalker, 31 
Conn. 130; Barrington v. Turner, 2 Lewring, 28; Dun- 
lap v. Snyder, 17 Barb. (N. Y.) 561; Sherfey v. Bart- 
ley, 4 Sneed (Tenn.), 58; Lynch v. McNally, 73 N. Y. 
347; Vredenburg v. Beham, 33 La. Ann. 627; Whitta- 
ker’s Smith on Neg. 99; 1 Hilliard on Torts (2d ed.), 
645. 
18 Earl v. Van Alstine,8 Barb. (N. Y,) 631; Koney 
v. Ward, 36 How. Pr. (N. S.) 256; Glidden v. Moore, 
14 Neb. 84; 5. c. 45 Am. Rep. 98; Williams v. Moray, 
74 Ind. 25; s. c., 39 Am. Rep. 76; Eberhart v. Reister, 
96 Ind. 478; Munn v. Reed, 4 Allen (Mass.), 431; Logue 
v. Link, 4 E. D. Smith (N. Y.), 68; Brock v. Cope- 
land, 1 Esp. 2083; Hewes v. McNamara, 106 Mass. 281; 
Barlow v. McDonald, 39 Hun (N. Y.), 407; Meracle v. 
Downs, 64 Wis. 323; 1 Thomp.on Neg. 222; Cooley on 
Torts, 346; Shearm. & Red. Neg. § 199. 
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which no averment or proof is receivable; 
that is, if it is not considered a presumption 
in the ordinary sense, raising a prima facie 
case which may be rebutted —the liability 
springs from keeping the dangerous animal 
after knowledge of its proneness to do mischief. 
The propensity to commit injury and notice 
thereof constitute, in both classes of cases 
alike, the ground of the action. A mischiev- 
ous propensity in an animal is a propensity 
from which injury is a natural result." The 
onus of proving the scienter is on the plaint- 
iff. How is the scienter of knowledge of 
such propensity to be shown? It is impor- 
tant to bear in mind that it is the ferocity or 
the proneness of the animal to do harm that 
constitutes the danger, and it is the notice of 
this fact by the defendant that fixes his lia- 
bility. Thus, where the owner of a horse 
suffers it to go at large in the streets of a 
populous city, he is liable to a person kicked 
by it, without proof of the viciousness of the 
horse, he being chargeable with a knowledge 
of the disposition of a horse to gambol, 
plunge and kick up its heels, and the conse- 
quent danger therefrom to persons on the 
street. So, where a bull goes into the field 
of a neighbor and gores a horse, a liability 
on the part of the owner is created, without re- 
gard to his being aware of any vicious pro- 
pensity inthe bull.” But no action cap be 
maintained for injury committed by a horse 
running at large in a public highway, without 
proof of the scienter.* So, where it escapes 
from a close and runs upon the streets of a 
city and does injury, no action will lie with- 
out proof of negligence.* It is not always 
indispensable to show previous instances of 
injuries inflicted. It is sufficient if the 

19 State v. McDermott, 49 N. J. L. 163; 8. c., 60 Am. 
Rep. 602; 6 Atl. Rep. 653. 

2” Twigg v. Ryland, 62 Md. 380; s. c.,'24 Am. L. Reg. 
191, n. 195; 50 Am. Rep. 226, n. 229. 

21 McCaskill v. Elliott, 2 Stobh. 196. 

22 Goodman v. Gay, 15 Pa. St. 193. 

% Dolph v. Ferris, 7 W. & S. (Pa.) 369; Paff v. 
Slack, 8 Barr. (Pa.) 254; Hill v. Applegate (Kan.), 19 
Pac. Rep. 315. 

% Holden v. Shattuck, 34 Vt. 34 Vt. 336; Cox v. 
Burbridge, 13 C. B. (N. 8.) 430; s. c., 11 W. R. 435. 

% Fallon v. O’Brien, 12 R. I. 518, approving Good- 
man v. Gay, 15 Pa. St. 118, and Dickson v. McCoy, 39 
N. Y, 400. See McIlvaine v. Lantz, 100 Pa. St. 586; s. 
c., 45 Am. Rep. 400. 

% Rider v. White, 65 N. Y. 54; Godeau v. Blood, 52 
Vt. 252; s. c.,36 Am. Rep. 751; Worth v. Gilling, L. 
R. 2 C. P. 1; Judge v. Cox, 1 Stark. 285; Cooley 


on Torts, 344; 1 Thomp on Neg., p. 213, § 17; Moak’s 
Un derhill on Torts, 704. 





owner has seen or heard enough to convince 
a man of ordinary prudence of the animal’s 
inclination to commit the class of injuries of 
which complaint is made.”” Would an ordi- 
narily prudent man have anticipated the par- 
ticular injury which really happened?” Proof 
that he had good cause to assume that the 
animal would do the mischief is all that is 
necessary.” ‘The question in each case is 
whether the notice was sufficient to put the 
owner on his guard, and to require him as an 
ordinarily prudent man to anticipate the 
injury which had actually occurred. Hence, 
it is unnecessary to prove more than that he 
had good cause for supposing that the animal 
may so conduct.’’ * Thus, the owner of a 
savage and ferocious dog is liable for injuries 
inflicted by it without proof that he ever did 
mischief before. A few authorities hold 
that at least one previous similar act must be 
shown,” but evidence of notice of one attack 
of a dog is sufficient,” or one attempt of a 
bull to gore.* Yet the better rule is as 
above stated, and the keeper of a ferocious 
animal is not exempt from all duty of re- 
straint until the animal has at least inflicted 
one injury, or effectually mangled or killed 
at least one person.™ Where previous vi- 
ciousness is shown, the act complained of need 
not be exactly similar.* If it is proved that 
the owner had notice of the inclination of the 
animal to commit injury substantially like 
the one forming the basis of the cause of ac- 
tion, this is all that is required.” If the rule 


27 Reynolds v. Hussey (N. H.), 5 Atl. Rep. 458; 
Eightlinger v. Egan, 65 Ill. 285; Buckley v. Leonard, 
4 Denio (N Y.), 500; Applebree v. Percey,9 L. R. (C. 
P.) 647; Abb. Trial Ev. 645; Shearm. & Red. on Neg. 
(3d ed.) § 190. 

2% Cooley on Torts, 344. 

2 Kettridge v. Elliott, 16 N. H. 82. 

%© Reynolds v. Hussey (N. H.), 5 Atl. Rep. 458; s. c., 
22 Reporter, 563; 2 N. Eng. Rep. 722. 

31 Earl v. Van Alstine, 8 Barb. (N. Y.) 652; Godeau 
v. Blood, 52 Vt. 251; s. c., 36 Am. Rep. 751. See 
Hartley v. Harriman, 1 Barn. & Ald. 622. 

® Judge v. Cox, 1 Stark. 285; Arnold v. Norton, 25 
Conn. 92; Jenkins v. Turner, 1 Ld. Raym. 118; Smith 
v. Black, 1 Sw. Dig. 551; Jones v. Perry, 2 Esp. 

33 Keteridge v. Elliott, 16 N. H. 77; Mann v. Weiand, 
87 1-2 Pa. St. 248; Loomis v. Terry, 17 Wend. (N. Y.) 
469. 
% Cockerham v. Nixon, 11 Ired. (N. C.) 269. 

% Godeau v. Blood, 52 Vt. 251; s. c.,36 Am. Rep. 
751; Ryder v. White, 65 N. Y. 54; s. c., 22 Am. Rep. 
600; Worth v. Gilling, 2 C. P.1; Flansburg v. Basin, 
3 Bradw. (Ill. App.) 531. 

%1Thomp. on Neg., p. 202,§ 16, and authorities 
above cited. 

3? Mann v. Weiand, 87 1-2 Pa. St. 243. 
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were otherwise, there would be no actionable 
redress for the first injury of a particular 
kind committed by such an animal, because 
its owner would necessarily be exempt from 
all liability until it should commit another 
injury of exactly the same kind. It is 
enough to say that the law sanctions 
no such absurdity.* But it is said that 
notice which will charge the owner 
with liability must be notice that the animal 
was inclined to do the particular mischief that 
had been done, ‘‘so as to admonish him to 
take the necessary precautions to prevent in- 
jury in the future.®’ Accordingly, it has been 
held, that notice that a dog is ferociously in- 
clined toward cattle is no notice that he will 
attack persons,“ or where he has attacked 
animals of one class it is not evidence from 
which knowledge may be inferred that he 
would attack animals of another and different 
class." So notice that a dog has a habit of 
bounding upon and seizing persons, in play, 
but not so as to hurt or injure them, although 
causing some annoyance and trivial accidental 
damage to clothes, will not sustain an action 
for biting.” A few illustrations will be given. 
Proof that defendant had warned a person to 
beware of the dog lest he should be bitten, is 
evidence to go to the jury of the allegation 
that the dog was accustomed to bite man- 
kind.* And whatever is calculated to estab- 
lish the dangerous propensity of the animal 
is properly left to the jury, under an allega- 
tion that the defendant knew that the dog 
‘*was of a ferocious and mischievous disposi- 
tion.’’ * The fact that a dog is usually kept 
chained and muzzled, or confined, is evidence 
that he is dangerous, and known to be so, by 
defendant.“ Where one leaves his dog with 
his team when hitched, and he has notice 
that such dog is accustomed to attack and 


88 Reynolds v. Hussey (N. H.),5 Atl. Rep. 459; s. c., 
22 Reporter, 563; Neibus v. Dodge, 38 Wis. 31. 

39 Twigg v. Ryland, 62 Md. 380. 

# Jbid.; Keightlinger v. Egan, 65 Ill. 235, 287; Wood 
on Nuisance, § $03. 

41 Wood on Nuisance, § 803. ‘ 

#2 Line v. Taylor, 3 Fost. & Fin. 721. See McCaskill 
y. Elliott, 5 Strob. 196; Genenz v. DeForest, 2 N. Y. 
Sup. Ct. 152; Worthen v. Love (Vt.), 14 Atl. Rep. 461. 

43 Judge v. Cox, 1 Stark. 285. 

4 McCaskill v. Elliott, 5 Strob. 196. 

4 Godeau v. Blood, 52 Vt. 251; s. c., 36 Am. Rep. 
751; Brice v. Bauer (N. Y.), 11 Cent. Rep. 327; s.c., 
15 N. E. Rep. 695; Buckley v. Leonard, 4 Denio (N. 
Y.), 500; Good v. Martin, 57 Md. 606; s. c., 40 Am. 
Rep. 448; Montgomery v. Koester, 35 La. Ann. 1091; 
8. C., 48 Am. Rep. 253. 





bite strangers, approaching the team so 
watched, he is liable to a person injured by 
such dog, who attempts to remove such team 
lawfully from where it is left.“ So, where 
plaintiff, on entering defendant’s house upon 
lawful business, and upon ascending the 
steps leading to it, under which was chained 
defendant’s dog in such a manner that it 
could not reach anyone on the steps, one of 
the steps being lose, plaintiff slipped from 
his position, and his leg went through the 
opening, where it was seized and bitten by 
the dog, defendant was held liable.* 

IV. Scienter—Servant’s Knowledge. — The 
knowledge of a servant of the animal’s vi- 
ciousness is imputable to the master, so far as 
the public is concerned, although the servant 
does not actually communicate such knowl- 
edge to him. But the agent’s knowledge 
must be with reference to the matter of his 
agency. The animal must have been put in 
his charge by the master, or he must be its 
appointed keeper or have the care, custody 
and control of it.“ Hence,.a servant’s 
knowledge of the vicious character of a dog, 
accustomed to follow him about on the mas- 
ter’s business, but not put in his charge by 
the master, is not imputable to the latter.” 
The question of notice to the servant is one 
of varying circumstances, and must depend 
upon the position of the person to whom the 
notice was given. Notice given to the wife 
of defendant, who attended to her husband’s 
business in his absence, for the purpose of 
being communicated to the husband, has been 
held to be some evidence of the scienter, to 
be considered by the jury. So notice to 
persons who had charge of defendant’s bar 
at a public house of the viciousness of certain 
dogs, has been held to be evidence of the 
scienter, to go to the jury, on the ground that 
where a certain business or the performance 
of a certain duty is deputed to the servant, a 


# Fairchild v. Bently, 30 Barb. (N. Y.) 147. 

47 Laverone v. Mangianti, 41 Cal. 138; s. c., 10 Am. 
Rep. 269. See Hudson v. Roberts, 6 Exch. 697. 

#8 Brice v. Bauer (N. Y.), 11 Cent. Rep. 327; s.c., 
15 N. E. Rep. 695; Baldwin v. Casella, L. R. 7 Exch. 
325; 8. C., 3 Eng. Rep. 434; Linehan v. Sampson, 126 
Mass. 506; s. c., 30 Am. Rep. 692; 1 Thomp. on Neg., 
p. 204, § 18. 

49 Stiles v. Cardiff Steam Nav. Co., 33 L. J. (Q. B.) 
810; Barrett v. Malden R. Co., 3 Allen (Mass.), 101; 
Corliss v. Smith, 53 Vt. 532. 

5° Twigg v. Ryland, 62 Md. 380; s. c., 24 Am. L. Reg. 
191; 50 Am. Rep. 226. 

51 Gladman vy. Johnson, 36 L. J. (C. P.) 153. 
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notice of the servant so acting is notice to 
the master, because he has placed the servant 
in his stead to represent him quoad that par- 


ticular business or duty.” 

V. Actions under Statutes.—The statutes 
usually confer aright of action in a few spe- 
cial cases without proof of the scienter,® as 
for injury to the person,™ or animals, such 
as sheep, etc. Yet proof of the scienter 
largely affects the question of damages.® 
But the right under statutes does not super- 
sede the common law action.” The action 
under the statute must be distinctly set forth.® 
These statutes have no extraterritorial oper- 
ation. Thus, where a dog is owned in Mass- 
achusetts, strays into another State and bites 
a person there, no statutory action against 
the owner will lie in Massachusetts.” 

B. E. Brack. 


52 Applebree v. Percy, 6 L. R. (C. P.) 649, per Lord 
Coleridge, C. J., and Keating, J., approving Gladman 
vy. Johnson, supra, and Stiles v. Cardiff Steam Nav. 
Co., supra. Brett, J., dissented, and thought that the 
notice to the servants was not sufficient, on the 
ground that they did not have the management of the 
master’s business. He said: “A manager, whose 
knowledge is to fix the proprietor with notice, must 
be one who stands in the place of the master, and to 
whom the general control of the business is delegated 
in the master’s absence.”’ 

583 Kertschocke v. Ludwig, 28 Wis. 430; O’rne v. 
Roberts, 51 N. H. 110; McCarthy v. Guild, 12 Mete. 
(Mass.) 291; Pressey v. Wirth, 3 Allen (Mass.), 191; 
Paff v. Stack, 7 Pa. St. 254; Goodman v. Gay, 15 Pa. 
St. 193; 1 Thomp. on Neg., p. 218, § 32. 

54 Woolf v. Chalker, 81 Conn. 132; Gries v. Zeck, 24 
Ohio St. 329. 

55 Stat. 26, 27, 28 and 29 Vict., chapters 60, 100. 

5 Swift v. Applebone, 23 Mich. 252. 

57 Monroe v. Rose, 88 Mich. 347. 

588 Jd.; Mitchell v. Clapp, 12 Cush. 278; Searles v. 
Ladd, 123 Mass. 580. 

59 LeForest v. Tohman, 117 Mass. 109. 








MORTGAGE — ATTACHMENT — RENTS AND 
PROFITS. 


DAVIS V. FLAGG. 


New Jersey Court of Chancery. 


1. The holder of two bonds, each of which is secured 
by a mortgage on the same premises, who procures an 
attachment to be issued on the amount due upon one 
bond, and has the goods of the obligor, which are in 
the dwelling on the mortgaged premises. levied upon 
by the sheriff, who leaves the goods where he finds 
them, but puts a manin charge of them, who, to do 
80, sleeps in the dwelling, and who is instructed to 
let Mrs. Flagg, the obligor, and husband, enter at all 
times, is not liable, as mortgagee, for rents and profits, 
and for waste, on a bill filed to foreclose the mortgage 


to secure the other bond, although the creditor paid 
such watchman. 


2. Where a non-resident asks the aid of the courts 
of this State, and then refusesto submit himself to ex- 
amination as a witness, the court may dismiss his bill, 
or assume as true the material facts alleged, about 
which he refuses to appear and testify. 


Birp, V. C., delivered the opinion of the court: 

There were two mortgages on the lands of the 
defendant, Mrs. Flagg; one of them was given to 
the Mutual Life Insurance Company for $4,000, 
and one to Abram Baldwin for $11,000. Baldwin 
procured an assignment of the former to himself, 
and filed a bill to foreclose the latter, and also, it 
is alleged, filed a bill to foreclose the former in 
the name of one McCoon, to whom it had formally 
been assigned. The bill filed in the name of Mc- 
Coon was dismissed on motion of his counsel July 
9, 1881. On March the 17th, 1881, Baldwin filed 
his bill to foreclose the $11,000 mortgage. On 
the 24th day of the same month he procured an 
attachment to be issued against the goods of the 
defendant, Jennie E. Flagg, upon the bond which 
the $11,000 mortgage was given to secure. The 
sheriff, by virtue of the writ so issued, seized 
upon the goods of Mrs. Flagg which were in the 
edwelling-bouse upcn the premises covered by 
said mortgages. At the time of such seizure by 
the sheriff the goods were stored in said dwelling 
and packed as if in a condition for moving. The 
sheriff at once put the said goods in the custody 
of aperson and authorized him to keep watch 
over them, leaving them, however, in the dwell- 
ing-house of Mrs. Flagg. This person, so deputed 
to watch over and care for the goods, continued 
in possession under said authority for several 
months, but was paid for his services by Baldwin 
through the sheriff. At length, however, an ar- 
rangement was made between the counsel of the 
plaintiff in the attachment suit and the sheriff, by 
which the person so left in charge by the sheriff 
should be relieved of his sole responsibility in 
part, only being required to occasionally visit the 
premises, and to that extent continue or maintain 
his authority, whilst another person was to be put 
in charge more constantly, the compensation 
therefor to be divided between the two. This 
continued until the close of the litigation between 
the parties with respect to their rights under said 
mortgage, with the exception that for about six 
weeks, during which period a man by the name 
of White (a sea captain, in the employ of Bald- 
win) with his wife, actually occupied the house 
on the premises in question, taking their meals 
elsewhere. The other persons in charge only 
slept in the house. 

The attachment was pressed, the declaration 
was filed, bond was given, pleas were filed; the 
proceedings upon the foreclosure of the $11,000 
mortgage were pressed to a final determination in 
the court of errors aud appeals, in which court it 
was decided that the said $11,000 mortgage was 
void. The decree final was entered in the cause 





on the 29th day of May, 1884. On the 3lst day of 
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May the attachment suit was discontinued. Out 
ef these proceedings and this conduct of the 
mortgagee, Baldwin, springs the question which 
Iam now called upon to consider. From these 
facts it is insisted that Baldwin was liable as 
mortgagee in possession, and obliged to account 
for the rents and profits during the the period of 
time which elapsed between the 24th day of 
March, 1881, and the 3lst day of May, 1884, and 
that, although the present proceedings are in the 
name of Davis it is only another name for Bald- 
win, and a device adopted for the purpose of 
avoiding the consequences which naturally or 
legally flow from the action of Baldwin under the 
said attachment proceedings, under which he had 
what is claimed to be possession of the mortgaged 
premises as mortgagee. 

For the sake of the argument it will be admitted 
that Baldwin was the owner of both mortgagages, 
and is now really the owner of the morgage being 
foreclosed in this suit. Let it also be admitted 
that the possession, to the extent that there was 
actual possession of said mortgaged premises, 
was the possession of Baldwin and not of the 
sheriff, nor of the law. These admissions present 
the case, of course, most strongly in favor of the 


defendants, Flaggs, and enable us to look at the’ 


law, as I understand it, in New Jersey as well as 
elsewhere. I think that in order to charge a 
mortgagee who is in possession of mortgaged 
premises, with rents and profits, and to hold him 
responsible for the proper management of the 
estate in a suit under the bill to foreclose the 
mortgage, it must appear that he is in possession 
under and by virtue of the mortgage against which 
such rents and profits are sought to be set off or 
recouped. This relation does not exist, ner can 
the rights which flow therefrom be enforced un- 
less it appears his possession is under the mort- 
gage. The case of Onderdonk v. Gray, 4 C. E. 
Gr. 65, seems to be conclusive authority to this 
effect, and this view is sustained, I think, by the 
reasoning in Russell v. Ely, 2 Black (U. 8S.) 575: 
and in Bennett v. Austin, 81 N. Y. 308; and in 
Madison Ave. Baptist Church v. Oliver St. Baptist 
Church, 73 N. Y. 82. 

In the case before me, if Baldwin be the real 
actor, he was not pursuing any claim under the 
mortgage which is now being foreclosed. And in 
the attachment proceedings, he was not proceed- 
ing upon the mortgage, nor by virtue of any 
power or right therein given or existing, but by 
virtue of and under the bond which had been 
given by Mrs. Flagg, totally separate from the 
mortgage. The fact that the officer of the law 
found the goods of the defendant upon the prem- 
ises which were covered by the mortgage, and 
took possession of those goods, and retained the 
possession of them in or upon the said mortgaged 
premises, cannot, it seems to me, by any possi- 
bility, create the relation of mortgagor and mort- 
gagee between the occupant, whoever he may be, 
whether the sheriff by virtue of the law, or Bald- 
win and the Flaggs, so as to charge the former 





with rents and profits, or to make him responsible 
for waste. I do not say that the sheriff may not 
so demean himself as to be liable to the owner of 
the premises; nor dol say that if Baldwin, the 
plaintiff in the attachment, had made use of the 
forms of law for the purpose of procuring an op- 
portunity to commit a trespass or other wrong, 
that one or both might not be responsible to the 
owner for such injury. But however great the 
injury, in such case, might be, I know no rules of 
law, nor any method of reasoning, so far as we 
are permitted to go in determining the rights be- 
tween mortgagor and mortgagee, by which the 
mortgage now in suit can be paid, in whole or in 
part, by set-off to the amount of such injury, or 
by recoupment. No such matters are permitted 
to be set-off as against the amount due upon the 
mortgage, however burdensome it may appear, 
and that has been repeatedly so decided in New 
Jersey, unless it be shown that it was at the time, 
or has been subsequently to the contract, incor- 
porated in the contract, by an agreement of the 
parties to that effect. Parker v. Hartt, 5 Stew. 
Eq. 225; Williamson v. Fox, 3 Id. 488; Williams 
v. Doran,8 C. E. Gr. 385; Bird v. Davis, 1 Mec- 
Cart. 467. * 

Again, as I look at this case, and the law which 
seems to be my guide, I cannot come to the con- 
clusion that if what was done under the attach- 
ment and the possession was done in the name of 
and for Baldwin, that it can be said he had any 
lawful or rightful possession as against the mort- 
gagor. AsI have said, the claim was not under 
the mortgage, but under the attachment upon the 
bond. Baldwin could not possibly have made 
any resistance to the mortgagor had the latter 
demanded possession. Had the mortgagor act- 
ually put anyone else in possession, Baldwin 
would have been powerless. In such a case, 
Baldwin certainly could not have collected rents, 
nor in any lawful sense exercised any control over 
the property. This, it seems to me, must be de- 
cisive in this case against the claim of the de- 
fendants. Bennett v. Austin, 81 N. Y. 308, 316; 
Russell v. Ely 2 Black (U. 8.) 575. For, as inti- 
mated, he cannot get the possession by a technical 
device and then claim that his possession is law- 
ful. But in this case, possession was never 
claimed against Mrs. Flagg, except at the last 
moment, of which I will speak hereafter. When 
the sheriff authorized the first man he put in 
charge to care for the goods, he expressly told 
him to make no resistance to Mr. and Mrs. Flagg 
entering the premises. And this charge upon his 
servant was never withdrawn, nor was it ever 
violated until after the attachment had been dis- 
solved, and Mrs. Flagg demanded possession, and 
then, she was delayed less than twenty-four hours 
in procuring possession, and obtained it through 
the sheriff. There is no evidence to show that 
Mrs. Flagg ever claimed possession before, during 
the pendency of the attachment proceedings. In 
any event, I cannot find a way by which I can 
take the case out of the rules laid down in the 
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foregoing cases. These distinctions, I think, are 
sustained in the cases of Lord Trimleston v. 
Hamill, 1 B. & B. 377, and Blennerhassett v. Day, 
2 Id. 104, 125. 

Although what I have said disposes of the merits 
of the case, another question of great importance 
presents itself. This arises from the fact that 
parties, by the law, are permitted to be witnesses, 
and not only in their own behalf, but may be 
called by the adversary. This suit was instituted 
in the name of Davis, and during its progress the 
defendant desired to examine him with respect 
to his interest in the mortgage, and the rights,or 
claims of Baldwin, his alleged assignor. The 
counsel for Davis made every reasonable and 
proper effort to have him present, but, the resi- 
dence of Davis being out of the State, it was im- 
possible for the court, by the ordinary process of 
the court, to compel his attendance. Repeated 
delays took place, in order that Mr. Davis might 
be accommodated, and that bis testimony might 
in some way be produced and presented in the 
cause. However, all efforts failing, counsel for 
the defendant insisted that it was their right to 
have the complainant suffer a dismissal of his bill 
of complaint because of his refusal to attend and 
be examined. Although the court believed it was 
competent in all respects to visit this, or any other 
similar pecuniary penalty, upon the complainant, 
it hesitated to do so, under the hope and in the 
belief that the generous efforts of his counsel 
would bring him before the court or would end in 
the production of his testimony; but, this failing, 
the court announced that, in case of his continued 
obstinacy, it would deal with the questions arising 
in the cause the same as though it were conceded 
that Baldwin was the real suitor. After this he 
submitted himself to examination in the city of 
New York, in his own dwelling-house, according 
to an agreement between the counsel. This ex- 
amination continued for some time, when an al- 
tercation arose between the counsel for the de- 
fendant and Davis which ended in a separation 
and a discontinuance of the examination, not- 
withstanding Davis’s apology and the expression 
of a desire upon his part that the examination 
should continue. I do not stop to inquire whether 
or not that examination might not have proceeded 
in the private dwelling of the complainant, but 
do assert that it was one of the inestimable rights 
of the defendant in the suit to have Davis, the 
complainant, present in court to be examined as 
other witnesses are obliged to be examined. He 
could not, nor can any suitor, escape this obliga- 
tion by withdrawing himself from the jurisdiction 
of the court. Nothing would be more absurd, 
nothing could be more ridiculous, than for the 
court to say its arm is paralyzed, its efforts are 
hopeless, when a foreigner, having sought the 
jurisdiction of our courts, should say you have no 
longer aay control over me because I am beyond 
the process of your tribunals. The penalty to be 
visited in such cases is discretionary, but, that it 
is, in such case, within the power and entirely 





competent and proper for the court to say to the 
complainant that the penalty of your disobedience 
shall be the dismissal of your cause, there can be 
no doubt. Such a judgment could nave been ef- 
fectual—indeed it was the only judgment that 
could, at the time, have been pronounced with 
effect; all efforts at persuasion, all means of pra- 
dence were utterly unavailing; to say, therefore, 
that the court should be thus mocked would be 
making the law tribunals of the country the 
laughing-stock of the citizen. 

But, instead of dismissing his bill, as I have 
intimated, it was announced that the court would 
assume the allegation that Baldwin was the real 
owner of the bond and mortgage in this suit as a 
fact, and would deal with the case accordingly. 
But, although I have given the defendants the 
benefit of this allegation, I find myself obliged to 
conclude that they have not made good their claim 
to charge Davis with rents and profits and for 
waste, as a mortgagee in possession. The peti- 
tioners are entitled to the costs of the petition and 
the order opening the decree, because the court 
decided that they had a right to be heard, but ali 
other costs they are chargeable with, the same as 
though they had made their defense upon their 
answer before final decree and had failed. I will 
so advise. 


Norr.—It has been held that, although a complain- 
ant is in contempt, the defendant cannot, on that ac- 
count, have the bill dismissed, Ricketts v. Morning- 
ton, 7 Sim. 200; Gould v. Twine, 22 W. R. 398; or 
prevent complainant’s dismissing it, Smith v. Smith, 2 
Blacks. 232; or oppose its amendment, Chatterton v. 
Thomas, 36 L. J. Ch. 592; or refuse to produce deeds 
relating to the mattersin issue and admitted by de- 
fendant’s answer to be in his possession, Plumbe v. 
Plumbe, 3 Y. & C. Exch. 622; or prevent a replication 
being filed, Story v. National Ins. Soc. 2 N. R. 351; or 
prevent complainant’s moving for a stay of execution 
after he has appealed, Herring v. Clobery, 12 Sim. 410; 
see Brinkley v. Brinkley, 47 N. Y. 40; Heinien v. 
Cross, 68 Cal. 44; Matthews v. Chase, 41 Ind. 366; Ross 
v. Griffin, 53 Mich. 5; Hewiston v. Hunt, 8 Rich. 106; 
or his moving to discharge an order against him, 
Futroye v. Kennard, 2 Giff. 110; Parker v. Dawson, 5 
L. J. Ch. 108; Hill v. Bissel, Mos. 258. And see, 
further, Hurd v. Robertson, 1 Ch. Cham. (Cas.) 3; 
Marshall v. Marshall, 2 Hun, 238. 

In Bradbury v. Shawe, 14 Jur. 1042, a husband and 
wife were complainants in « suit against three de- 
fendants, and moved for an injunction to stay certain 
proceedings at law instituted by the defendants against 
the husband alone, which was refused, with costs, and 
an attachment therefor issued. Held, that two of the 
defendants might have the suit in chancery stayed un- 
til the husband has cleared his contempt. See Bickford 
v. Skewes, 10 Sim. 193. 

In Bonesteel v. Lynde, 8 How. Pr. 226, the platntiff 
had been suopeenaed to produce certain documents as 
evidence, and was convicted of contempt for his wilful 
failure todoso. He afterwards obtained possession 
of the documents, knowing that a subpeena duces tecum 
bad been issued for them. Held, on the trial, that his 
excuse, that he had lost or mislaid them, was inadmis- 
sible, and his complaint was stricken out, with costs. 

The same rule applies to a defendant: Wilson v. 
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Bates, 9 Sim. 54, 3 Myl. & Cr. 197; Haldane v. Eckford, 
L. R. (7 Eq.) 425; Fry v. Ernest, 9 Jur. (N. 8.) 1151; 
King v. Bryant, 3 Myl. & Cr. 191; Everett v. Pry- 
thergch, 12 Sim. 363; O’Dell v. O’Dell, 1 Hog. 217; 
Perrin v. Oliver, 1 Minn. 202; Lane v. Elizey, 4 Hen. & 
Munf. 504; Mead' v. Norris, 21 Wis. 310; Koehler v. 
Dobberpuhl, 56 Wis. 407; but, see Hewitt v. McCart- 
ney, 13 Ves. 560; Sprye v. Reynell, 1 De G., M. & G. 
712; Cranstown v. Goldshede, 2 Y. & C. 73; Heyn v. 
Heyn, Jac. 49; Mussina v. Bartlett, 8 Port. 277; Saylon 
v, Mockie, 9 Iowa, 209; McClung v. McClung, 40 Mich. 
493; Peltier v. Peltier, Harring. (Mich.) 19; Johnson 
v. Pinney, 1 Paige, 646; Wallis v. Talmadge, 10 Paige, 
443; Ellingwood v. Stevenson, 4 Sandf. Ch. 366. 

But an answer, in a divorce case, will be stricken 
out, for failure to pay alimony, only in extreme cases: 
Casteel v. Casteel, 388 Ark. 477; Peel v. Peel, 50 Iowa, 
§21; Baily v. Baily, 69 lowa,77; Allen v. Allen, 72 Iowa, 
502; Cason v. Coson, 15 Ga. 405; Dwelly v. Dwelly, 46 
Me. 377; Walker v. Walker, 20 Hun, 400; 82 N. Y. 260; 
see Gant v. Gant, 10 Hump. 464. 

In New York, the power of the court is limited by 
statute, Birdsall v. Birdsall, 4 Wend. 196; Rice v. 
Ehele, 55 N. Y. 518; and in California, Johnson v. Su- 
perior Court, 63 Cal. 578. 

But, in Connecticut, such a statute has been held 
not to apply to. proceedings in chancery, Roger’s 
Manf. Co. v. Rogers, 38 Conn. 121. And see as to 
Florida, Edwards ex parte, 11 Fla. 174; and Georgia, 
Cobb v. Black, 34 Ga. 162. JOHN H. STEWART. 








CORRESPONDENCE. 





THE ILLINOIS CONTROVERSY. 
To the Editor of the Central Law Journal: 

The real object of my communication of two weeks 
ago has been accomplished, as from the two commu- 
nications in the JOURNAL of this week and letters I 
have received show that the attention of the profession 
has been focused upon the case of Shifferstein v. Alli- 
son, 123 Ill. 662, andits relation to section 11 of the 
Tlinois limitation law. That decision is an illustra- 
tion and application of the pernicious doctrine of 
“repeal by construction,” and itis to this point that 
the attention of Illinois lawyers was desired to be 
brought, so that if need be, such legislation on the 
subject might be had as to give the benefit of the 
quieting statute to the people beyond the power of the 
supreme court to take away. 

The law prior to the enactment of section 11, under 
prior statute equivalent to section 16, has been that a 
mortgage was barred when, and only when, the debt 
it was given to secure was barred. There was no law 
of limitation on the foreclosure of mortgages, as such. 
Under this state of the law there was absolutely no 
period when land could be purchased free from the 
lien or cloud of an unreleased mortgage, however ven- 
erable. A mortgage past due, as to the amount, is 
always more or less a secret lien. Trust deeds given 
to secure notes, payable to the order of the -maker 
and grantor, and by him indorsed in blank and deliv- 
ered to the legal holder thereof—a convenient imper- 
sonality beyond the ken of the assessor—have of late 
years grown considerably in favor, and are an even 
more effectual method of hiding the extent of the lien. 
A mortgagee might be discovered and the extent of 
his lien determined, but the trustee in the trust deed 
an generally furnish no information, even as to the 
holder of the notes. No search of the records, how- 
ever diligent, will advise the inquirer. This was the 





condition of things in 1872, when the legislature added 
section 11 to the previous ten sections, limiting actions 
concerning real estate. This section was positive in 
its terms, and was classified by the legislature among 
the limitations to real actions by placing it where they 
did. The policy of acts of limitation in respect to ac- 
tions involving real estate, being to quiet titles by 
freeing them, after a reasonable period, from stale 
claims; the state of the law as well understood at the 
time it was passed, and the evils to be reached, fur- 
nish ample motive for the enactment of section 11. 
With this motive, the language of the section itself, 
and the classification of the new section among limita- 
tions to real actions render the intention of the legis- 
lature clear. This section was first before the supreme 
cours in McMillan v. McCormick, 117 lll. 79. In this 
case the note was not barred, but the mortgage would 
be under section 11 if it related back to mortgages ex- 
ecuted prior to July 1, 1872. The point before the 
supreme court was whether such retroactive effect 
could be given that section, and the supreme court 
held it only applied to mortgages executed after the 
act went into effect. This was all that was decided by 
that case. 

In Shifferstein v. Allison, 123 Ill. 662, the supreme 
court decide that the legislature in adding this section 
11 meant nothing, except to enable the law to follow 
in the wake of the decisions of the courts, and by thus 
construing the section out of the statute, have revived 
all the musty clouds upon titles which the legislature 
of 1872 manifestly endeavored and intended to effect- 
ually quiet. Now, there is practically no limitation 
on the lien of a mortgage, as far as public records and 
the law can disclose, and the old maxim, “‘once a 
mortgage, always a mortgage,” has a new application. 

Joliet, Ill. JNO. B. FITHIAN. 








QUERIES AND ANSWERS.* 





QuERY No. 7. 

A dies testate, leaving surviving him his wife and B 
and C, his children. To his wife he gives his real es- 
tate for life, and provides that after her death the 
executor shall sell all the real estate and, after paying 
$166 to B and $1,370 to C, the balance of the proceeds 
to be equally divided between Band C. Immediately 
after the death of wife, and before the executor sells 
the land, B makes a quitclaim deed releasing his in- 
terest in and to the real estate, describing it, 


but not as the land of deceased, nor does 
he describe himself as an heir or legatee. 
After the sale of the land, D, a judgment 


creditor of B, garnishes his share of the money in the 
hands of the executor. The devise above, under our 
laws, is a devise of money. Admitting this, did B, by 
his quitclaim deed, convey anything? And can grantee 
defend in garnishment proceedings so as to defeat a 
judgment for D? Would the quitclaim deed amount 
to an equitable assignment of B’s share of the money? 
J. 
OuERY No. 8. 

In the spring A conveys his farmto B; B gives back 
mortgage, and chattel mortgage on future crops, as 
full purchase price. Papers are held by conveyancer, 
who claims lien thereon until his fees are paid. B 
takes possession of farm and puts in crop. In the fall, 
A and B are informed by conveyancer that the deed is 
now void, having been in his hands so long. This 
they believe, and proceed to execute new papers, 
which are recorded, the last deed, however, being 
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made to B’s wife, instead of to B. The former deed 
is returned to A and the mortgage to B. A now re- 
plevies one-third of B’s crop for rent during the sea- 
son, claiming title and right of possession up to the 
execution of the last deed. Who now holds title? 
Admitted that the first deed did not divest A of title, 
could he gain a portion of the crop as rent, in absence 
of |an express contract, or should his demand be for 
money ? DEFENDANT. 


QUERIES ANSWERED. 
QuERY No. 5. 
[To be found in Vol. 28, Cent. L. J., p. 118.] 

When the appeal was dismissed, the case stood in 
the same condition as it was before the appeal was 
prayed: 3 Estee’s Plead. § 5080. It depends upon the 
local statutes, whether a second appeal or a writ of 
error can be taken. If the case warrants it, an in- 
junction may be obtained against the issuance of an 
execution: 2 Story’s Eq. Jur. § 886. M.S. 

QuERY No. 6. 
i To be found in Vol. 28, Cent. L. J., p. 119.) 

Equity will relieve against the deed to C, which 
was obtained by fraud, due to misrepresentation, A’s 
ignorance and misplaced confidence: 1 Story’s Eq. 
Jur. § 1387; 3 Wait’s Act. & Def. 432, 476; Kerr on 
Fraud (2d ed.), 313. So long as equity can restore the 
parties to the condition they were in before, and the 
rights of third parties are not effected, it will rescind 
the deed: Kerron Fraud, 367,524. No lapse of time 
will bar the right, so long as A, without fault of his 
own, remains in ignorance of the fraud which has 
been committed: Jdem, 13, 345, 346. A can sue in 
equity. E. J. 
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Tue Law OF HUSBAND AND WIFE, of Parent and 
Child, Guardian and Ward, Master and Servant. 
By Tapping Reeve. Revised and Annotated, with 
Notes and References to English and a 
Cases. Fourth Edition. By nay LT a aon 
Jr., Counselor at Law. Albany, N. 
—" Jr. &Co., Law Docbaetiens and Publishers, 


Few, of the present generation of practitioners, 
know that Tapping Reeve, the original projector of 
this work, was, in his day, one of the most eminent of 
American lawyers, and that this book is one of the 
oldest of American text-books. Tapping Reeve was 
born at Brookhaven, Long Island, in 1744, graduated 
at Princeton College, and was a patriot at the time of 
the revolution. In 1798, he was made a judge of the 
Superior Court of Connecticut, afterward became 
chief justice of that State and remained on the bench 
till he was seventy years old. In 1792, he commenced 
a law school at Litchfield, and continued to give lec- 
tures to students till 1820. He died in 1823. He was 
not only distinguished as a judge, but contributed to 
legal literature two valuable books—a treatise on the 
Law of Descents and a treatise on Domestic Relations. 
Of the first, David Hoffman is said to have declared 
that if an American lawyer did not read it, he would 
scarcely be said to understand thoroughly the law of 
descents of this country. But Judge Reeve’s best 
known book is that on Domestic Relations. The first 
edition was published in 1816; the second, annotated 
by Lucius E. Chittenden, appeared in 1846, and the 
third edition, by Amosa J. Parker and C. E. Baldwin, 
was published in 1862. The fourth edition, revised 


. and annotated by James W. Eaton, Jr., is the one be- 


fore us. It was Chancellor Kent’s opinion that in this 





treatise, Judge Reeve “everywhere displays the vigor, 
freedom and acuteness of a sound and Jiberal mind.” 
For many years, and until the appearance of the 
works of Schouler and Browne, Reeve’s Domestic Re- 
lations continued to be the only standard and author- 
itative treatise in this country upon that subject. We 
are informed, through the preface, that the notes have 
been entirely re-written by Mr. Eaton, and the aim 
has been to set forth, as far as possible, the general 
principles of the common law, as interpreted and laid 
down by Judge Reeve, with such changes and modifi- 
cations as modern law and cases render necessary. 
The book gives us the law of husband and wife, their 
individual rights and liabilities as between themselves 
and with reference to third persons; of parent and 
child, guardian and ward and master and servant. 
The law, particularly that pertaining to the subject of 
husband and wife, has been so changed and modified 
by statute since the time of Judge Reeve, that the 
work of the annotator must, of necessity, be great. 
Further, it is in the notes that the modern practi- 
tioner will look for aid. Hence, in the preparation of 
such a work, the annotator must bring the greatest 
zeal and industry. In this regard, to judge from ap- 
pearances, the editor of the present edition was not 
lacking, and his work seems to have been thoroughly 
and conscientiously performed, as,for instance, the 
note beginning page 42 on “dower,’’ which is ex- 
haustive of the subject, and note, page 168, as to “suits 
by and against a married woman.”’ We feel sure that 
the book will commend itse!f to the profession. 

We must, however, enter a criticism as tothe me- 
chanical execution of the work. Though the printingis 
good, the binding is very bad, and gives one the im- 
pression of haste in the finishing touches. 





COUNTERCLAIM, under the New York Code of Civil 
Procedure. A Monograph upon Counteglaim 
and Kindred Remedies, adapted to Jurisdictions 
which follow, in Substance, the Revised Code. B 
John 8S. Derby, Counselor at Law. Rochester, N. 
Y.: Williamson & Higbie, Law Booksellers and 
Publishers. 1888. 

This little book of 120 pages is primarily intended 
for New York consumption, but as many of the States 
have codes similar to thatin New York, and as the 
author cites many decisions from other States, it is 
not improbable that it will be found of use elsewhere. . 
It is prepared in the shape of a digest of cases on the 
different subjects, within which the question of coun- 
terclaim may arise. 








JETSAM AND FLOTSAM. 


“Srr,” said the judge, ‘I commit you to jail for ten 
days for contempt of court.” ‘Better make it ten 
years, judge,”’ was the response. “I couldn’t begin to- 
get over my contempt in less than that.” 


Tue “injured party,” with his arm in a sling, is 
under cross-examination by counsel. “You teli me 
you capnot lift your arm?” “Well, perhaps half an 
inch—like this; but it gives me horrible torture; it 
pains me even to touch it.” “Poor fellow! just show 
me how high you find it possible to lift it.” With 
many sighs and groans he lifted it three-quarters ofan 
inch. ‘And before the accident there was nothing the 
matter with it?’ “Nothing whatever.” “How high 
could you lift it then?” “Oh, as high as you please— 
like this;”? and he raised his arm over his head. This 
did please the counsel very much, for it extinguished 
the plaintiff’s claim. For the moment the poor fellow 
had lost his presence of mind. 
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1, ABATEMENT AND REVIVAL — Judgment. Under 
Bev. St. Mo. § 3767, a judgment of reversal, rendered 
after the death of one of several defendants in error, is 
binding upon the personal representative of the de- 
ceased, though he is not made a party in the supreme 
eourt, and such personal representative may be made a 
Party in the circuit court, after the cause has been re- 
manded. — Prior v. Kiso, 8. C. Mo., Nov. 26, 1888;9 8. W. 
Rep. 898. 

2. ADMIRALTY—Courts— Recovery of Possession. 
Where a sheriff has attached a vessel, which is after- 
wards taken out of his custody and removed into 
another State, he can sue in admiralty to recover pos- 
session in the district court of the district into which 
the vessel has been removed.— The Bonnie Doon, U. 8. D. 
C. (Del.), Nov. 24, 1888 ; 36 Fed. Rep. 770. 

3. ADMIRALTY—Jurisdiction—Conflict of Laws. A 
proceeding in rem by a seaman for personal injuries re- 
ceived on board an English vessel, while within English 
territorial waters, is governed by the law of England, 
though libelant is a naturalized American citizen.— The 
Egyptian Monarch, U, 8. D. C. (N. J.), Nov. 17, 1888; 36 Fed. 
Rep. 773. 

4. ANIMALS—Vicious Dog—Injuries— Scienter. —— Un- 
der the Michigan statute, in an action for an injury by 
dogs, itis unnecessary to prove that,defendant knew 
that the dog was accustomed to do mischief.— Newton v. 
Gordon, 8. C. Mich., Nov. 28, 1888; 40 N. W. Rep. 921. 

5. ANIMAL— Injury by Dog. Under Pub. St. Mass. 
ch. 102, § 98, rendering the owner of a dog “liable to any 
person injured by it” it is immaterial whether the injury 

8 by biting or jumping upon plaintiff, or whether in 
ay or with vicious intent.— Hath y v. Tinkh 
Mass., Nov. 28, 1888; 19 N. E. Rep. 18 

















6. APPEAL—Jurisdiction—Appellate Courts — Right of 
Way. Under Sess. Laws | Til. 1887, p. 156, which ex- 
cept from the jurisdiction of the appellate courts cases 
involving a freehold, such courts have no jurisdiction 
of suits involving the title to a right of way granted by 
deed as appurtenant to an estate in fee.—Oswold v. Wolfs, 
8. C. ILL., Nov. 15, 1888; 19 N. E. Rep. 28. 


7. APPEAL—Record. Construction of Rev. St. Ind. 
§ 1410, for certification by clerk of original long hand 
manuscript of the evidence. — Flint v. Burrell, 8. C. Ind., 
Dec. 14, 1888; 19 N. E. Rep. 140. 


8. APPEAL—Presumption—Bond. A bond required 
to be given by defendant on appeal by him which ap- 
pears among the papers sent up, and which is indorsed 
“filed,” is presumed to have been approved by the dis- 
trict court. — Clapp v. Freeman, 8. CO. R. I., Oct. 5, 1888; 16 
Atl. Rep. 207. 

9. APPEAL—Justice of the Peace— Judgment. In 
North Carolina, a motion to have satisfaction entered 
of ajudgment rendered bya justice of the peace, on 
which execution has improvidently issued after pay- 
ment, may be entertained by the justice, and an appeal 
will lie from his decision.— Bailey v. Hester, 8. C. N. Oar., 
Dec. 10, 1888; 8 8. E. Rep. 164. 

10. APPEAL—Supersedeas Bond— Sunday. Under 
Rev. St. U. 8. § 1007, providing procedure for obtaining 
supersedeas on writ of error and time within which, 
Sundays exclusive, it may be done: Held, that the ex- 
clusion of Sunday applies to the time for filing super- 
sedeas and for lodging writ of error.— Town of Danville v. 
Brown, U. 8. 8. C. Dec. 3, 1888; 9 8. C. Rep. 149. 

1l. APPEAL — Notice. Where the abstract of the 
record shows that no notice of appeal was served on 
the clerk of district court, as required by Code Iowa, § 
3178, the appeal will be dismissed. — Shelton v. Aupperle, 
8. C. Iowa, Dec. 21, 1888; 40 N. W. Rep. 823. 


12. APPEAL—Review—Record. A finding as to the 
amount of damages a defendant is entitled to recoup by 
reason of the defective execution of work, compensa- 
tion for which is sued for, will not be reviewed where 
the special facts relied on to sustain the objection to it 
are not stated, and no question upon the finding is re- 
served.—Hays v. Minnick, 8. C. Ind., Dec. 11, 1888; 19 N. E. 
Rep. 102. 


13. APPEAL—Practice — Exceptions. Under Code 
Civil Proc. N. Y. § 2576, it is not necessary,in order to 
bring up for review the sufficiency of the evidence to 
support a decree admitting a will to probate, that any 
exception should have been taken tothe findings of 
fact. — Burger v. Burger, N. Y. C. App., Dec. 11, 1888; 19 
N. E. Rep. 99. 


14. APPEAL — Evidence. Where the direct testi- 
mony of a witness, if believed,iv ufficient to convict, 
the point that it was destroyed py his testimony on 
cross-examination is not available on exceptions to the 
conviction. — Commonwealth v. Lafayette, 8. J. C. Mass., 
Dec. 3, 1888; 19 N. E. Rep. 26. 


15. APPEAL BOND — Surety. A bond given in jus- 
tice court having effect in releasing garnishment pro- 
ceedings will bind the obligors to pay any final judg- 
ment against defendants in district court on appeal. — 
Washer v. Campbell, 8.C. Kan., Dec. 8, 1888;19 Pac. Rep. 
858. 

16. ASSIGNMENT FOR BENEFIT OF CREDITORS—Releases. 
When an insolvent debtor assigns all his property 
for the benefit of all his creditors (and not for the 
benefit merely of those filing releases), the surplus, if 
any, to be repaid to hin: only after payment in full of 
all his debts, creditors cannot be required to file releases 
to the debtor as a condition of sharing inthe benefits 
of the assignment.— In re Bird, 8. C. Minn., Dec. 18, 1888 ; 
40 N. W. Rep. 827. 


17. ATTACHMENT—Evidence—Declarations. ——-Where 
the assignee of a defendant ina civil action files and 
presents a motion to discharge the property claimed by 






































,8.J. | him under an assignment from the defendant, and the 


defendant is not a party to the motion, the statements 
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and declarations of the defendant subsequent to the 
assignment are not competent evidence against the 
assignee. — Wichita, etc. Co.v. Records, 8. C. Kan.. Dec. 8, 
1888 ; 19 Pac. Rep. 851. 

18, ATTACHMENT—Waiver — Delivery Bond. The 
execution of a delivery bond, and the release of the 
property, constitute a waiver of all prior irregularities 
in the attachment proceedings.—New Haven Lumber, Co. 
. Reynolds, 8. C. lowa, Dee. 19, 1888; 40 N. W. Rep. 820. 

19. AUCTION AND AUCTIONEER— Sale—Conversion.-—— 
An auctioneer who refuses a rightful demand for prop- 
erty placed in his hands for sale, and persists in selling 
it, is guilty of conversion.— Milliken v. Hathaway, 8. J.C. 
Mass., Nov. 28, 1888; 19 N. E. Rep. 16. 

20. BANKRUPTCY—Discharge—Execution— Laches,. —— 
Under Rev. St. U. 8. § 5106, providing that suits against 
a bankrupt shall be stayed pending his application for 
discharge, etc., such a stay will not be granted when 
the application for discharge has been pending without 
action by the bankrupt for more than eight years. —In 
we Sweet, U. 8. D.C. (N. Y.), Dec. 6, 1888; 36 Fed. Rep. 761. 

21. BOUNDARIES—Lot Bordering on Street. In as- 
serting the boundaries of a city lot, the lines of the 
street as located by the city engineer, and acquiesced 
in by the city authorities for many years, are to be pre- 
ferred to those of a more recent survey. — Koenigs v. 
Jung, 8. C. Wis., Dec. 22, 1888; 40 N. W. Rep. 801. 

22. CARRIERS — Passengers — Station Approaches — 
Dangerous Premises. A railroad company which 
provides proper and safe means of egress from its de- 
pet platforms to the public highway is not liable to one 
who seeks to attain the highway by way of the railroad 
track, and is injured by falling into a cattle-guard. — 
Sturgis v. Detroit, 8. C. Mich., Nov. 28, 1888; 40 N. W. Rep. 
914. 

23. CHATTEL MORTGAGE—G004d - will — Foreclosure, —— 
A mortgage of the “machinery, type, presses, cases, 
furniture, paper, forms, and tools” of a newspaper 
company, together with the “good. will” of its business, 
cannot be foreclosed as to the good-will after all the 
tangible property covered by the mortgage has been 
alienated, and the corporation has become consolidated 
with another newspaper corporation. — Met. Nat. Bank 
v. St. Louis Dispatch Co.,U.8. C. C. (Mo.), Nov. 21, 1888; 
36 Fed. Rep. 722. 

24. CONSPIRACY—Indictment—Sufiiciency. An in- 
dictment which charges a conspiracy by defendants to 
procure a complaint to be made against one of their 
number, and to cause him to be acquitted, but does not 
charge that they contemplated the use of any improper 
means to procure the acquittal, does not charge a con- 
spiracy to do an unlawful act.—Commonwealth v. McPar- 
land, 8. J. C. Mass., Dec. 3, 1888; 19 N. E. Rep. 25. 

25. CONSTIUTIONAL Law — Contracts. Act N. Y. 
1875, ch. 600, requiring a reduction of rates of street rail- 
road fare is not unconstitutional as imyairing the obli- 
gation of contract beween two companies, agreeing 
that one shall connect with the other so long as the 
latter receives fare at the rate allowed under then ex- 
isting laws. — Buffalo, etc. Co. v. Buffalo W. N. Co., N. Y. 
Ot. App., Nov. 27, 1888; 19N. E. Rep 63. 

26. CONSTRUCTION—Statute— Jurisdiction—Mandamus. 
Act Ill. July 1, 1877, §§ 80-90, giving the supreme 
court jurisdiction to render judgmert on an appeal in 
mandamus proceedings, is not affected by act June 6, 
1887, entitled “An act to amend §8, of an act entitled 
‘An act to establish appellate courts,’ approved June 2, 
1877.’’—Dement v. Rokker, 8. C. Ill., Nov. 14, 1888; 19 N. E. 
Rep. 33. 

27. CONTINUANCE—Discretion of Court—Review on Ap- 
peal. The application for a continuance of the 
hearing on a motion for a new trial is addressed to the 
discretion of the trial court, and unless there has been 
an abuse of such discret on, this court will not reverse 
the ruliug.— Westheimer v. Cooper, 8. C. Kan., Dec. 8, 1888; 
19 Pac. Rep. 852. 

28. CONTRACTS—Pleading—Conditions Precedent. 
A contract for the exchange of lands provided tha 





























each party should furnish complete abstracts, showing 
good and perfect titles: He/d, that a petition, in an ac- 
tion for damages for non-performance, which failed to 
aver that plaintiff could furnish such abstract, was de- 
murrable. — McDoughlin v. McAllister, U. 8. C. C. (Mo.), 
Dec. 8, 1888 ; 36 Fed. Rep. 745. : 

29. ConTRACT—Pleading—Consideration.——If a writ- 
ten contract for the payment of money which states 
that it is“‘for value received” be set forth in a com- 
plaint according to its terms, the recitaiin the instru- 
ment is a sufficient allegation of a consideration.—Zlin- 
quist v. Markoc,8.O. Minn., Dec. 10, 1888; 40 N. W. Rep. 
825. 


30. ConTRacT — Work and Labor — Statute of Fsauds: 
A party who performs labor for another under a 
verbal contract within the statute of frauds cannot en< 
force such sgreement; but the party who has received 
the benefits of the labor, is liable for the same upon a 
quantum meruit.— Wonsettler v. Lee, 8. C. Kan., Dec. 8, 1888; 
19 Pac. Rep. 862. 

81. ConTRACTS—Work and Labor— Pleading—Petition. 
A petition on account for labor p*rformed in the 
construction of a building, which alleges the execution 
of a contract, the performance of the labor thereunder 
by the plaintiff, the acceptance of the work by defend- 
ant and the amount due thereon states a cause of 
action. — Davenport v. Jennings, 8. C. Neb., Dec. 13, 1888; 
40 N. W. Rep. 952. 


32. CORPORATIONS— Stockholder. C who obtains 
judgment against an insolvent corporation brought 
suit against stockholder: Held, that whether the origi- 
nal claim of the plaintiff for damages was or was not 
an “indebtedness” of the corporation within the scope 
of § 3, art. 11, of the constitution, the judgment obtained 
thereon is such an “indebtedness,” and any stock- 
holder of the corporation is liable therefor to the 
plaintiff therein to the amount unpaid on his stock, — 
Powell v. Oregonian Ry. Co., U. 8. C. C. (Oreg.), Dec. 3, 
1888 ; 36 Fed. Rep. 726. 


83. CORPORATIONS —Elections—Executors and Admin- 
istrator. An executor or administrator, in virture 
of § 39 of the general corporation act, is entitled to vote 
at an election of directors on the stock standing on the 
books of the corporation in the name of the testator or 
intestate, and no formal transfer or entry on the com- 
pany’s books is necessary to enable him to do so: — In 
re Cape May, etc. Co.,8.C. N. J., Dec. 1, 1888; 16 Atl. Rep. 
191. . 


34. CORPORATIONS — Contrac.s. Question of au- 
thority of cashier to bind corporations by contract 
there being no by-law or evidence of usage.— Delta Lum- 
ber Co. v. Williams, 8. C. Mich., Nov. 28, 1888; 40. N. W. 
Rep. 940. 

35. CosTs— Statute. Construction of Code Civil 
Proc. N. Y. §§ 2858, 3228, providing for jurisdiction of 
justice of the peace and taxing costs, etc. — Sherry v, 
Cary, N. Y. Ct. App., Dec. 4, 1888; 19 N. E. Rep. 87. 


36. COUNTIES—Statute—Officers. Construction of 
Const. Mich. 1850, art. 10, §§ 9,10, as to the powers of the’ 
board of county auditor of Wayne county.— Taggart v. 
Board of Auditors, 8. C. Mich., Nov. 28, 1888; 40 N. W. Rep. 
$52. 

87. COUNTIES—Liabilities—Renewa! Bonds—Tax Limit- 
ation. Where county bonds were issued in aid of a 
railroad, before the constitution of North Carolina of 
1868, and in 1887 new bonds were issued in place of those 
that had matured, the act authorizing the issue of the 
new bonds declaring them to be a continuation of the 
former liability, such reissue was not the creation of a 
new debt. — Blanton v. Board, etc., 8. C. N. Car., Dee. 3, 
1888; 8 S. E. Rep. 162. 


38. COUNTY WARRANTS— Negotiability—Treasurer.—— 
Where a county treasurer, who by law was forbidden 
to buy or sell,or in any manner dealin county war 
rents, upon payment of a county warrant neglects to 
cancel it, but marks it, ‘not puid, for want of funds,” 
and puts it into cirevlation, a subsequent holder 
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though he purchased it for value and in good faith, 
cannot maintain an action against the sureties on the 
official bond of the treasurer for alleged malfeasance in 
office. — McConnell v. Simpson, U. 8. C. C. (Neb.), Nov. 30, 
1888 ; 36 Fed. Rep. 750. 

39. CREDITOR’S BILL— Devisee. The interest of a 
beneficiary before distribution and sale of the realty, 
whose sale was postponed, is not attachabie and he 
having no other property, his judgment creditor can 
maintain a creditor’s bill, under Pub. St. Mass. ch. 151, § 
2, cl. 11,as amended by St. 1884, ch. 285, to compel the 
executors to apply his interest to the payment of her 
debt. — Ricketson v. Merrill, 8. C. Mass., Nov. 28, 1888; 19 
N. E. Rep 11. 

40. CRIMINAL Law—Indictment—Accessory Before the 
Fact. One T was indicted for arson. By consent 
the indictment was changed to charge an attempt to 
burn, and he pleaded guilty: Held, that the change was 
ultra vires, and the sentence void, and T was not ac- 
quitted of the charge of arson so as to prevent one who 
was indicted as accessory before the fact from being 
tried under Rev. Code N. C. ch. 34, § 53.—State v. Jones, 8. 
C. N. Car., Dec. 3, 1888; 8 S. E. Rep. 147. 

41. CRIMINAL Law — Burglary — Indictment. In- 
dictment for burglary is sufficient though it does not 
state whether the owner of the building is a corporation 
or partnership under Pen. Code. Cal. § 959. — People v. 
Henry, 8. C. Cal., Dec. 8, 1888; 19 Pac. Rep. 830. 

42. CRIMINAL LAW—New Trial— Evidence. Where 
it appears that defendant presenting motion for new 
trial on ground of newly-discovered witnesses, exer- 
cised no diligence in finding such witnesses at time of 
trial, the court is justified in overruling motion.—Smith 
v. State, 8S. C. Ga., Dec. 5, 1888; 8 S. E. Rep. 187. 

43. CRIMINAL Law—Venue. The venue of an of- 
fense is a jurisdictional fact and there can be no legal 
conviction with proof that the offense was committed 
in the county.—Daris v. State, 8. C. Ga., Nov. 28, 1888; 8 8. 
E. Rep. 184. 

44. CRIMINAL Law— Appeal — Evidence — Bill of Exe- 
cutions. On a trial for assault with intent to kill, 
the rejection of evidence of a statement by the prose- 
cuting witness as to the manner in which he held the 
pistol after he had taken it from defendant, the bill of 
exceptions not setting out the statem+nt proposed to 
be shown, and not showing that the witness had given 
material evidence on that subject, nor that there was 
other error inthe ruling, is not cause for reversal. — 
State v. Clarkson, 8. C. Mo., Nov. 26, 1888; 98. W. Rep. 926. 


45. CRIMINAL Law—Continuance—Constitutional Law. 
Where a defendant in a criminal prosecution pre- 
sents a sufficient application for a continuance, on the 
ground of the absence of witnesses, with sufficient af- 
fidavits, the trial cannot proceed on the prosecuting 
attorney’s consent that the facts alleged as those which 
the defendant expects to prove by such witnesses may 
be taken as their testimony. — State v. Dyke, 8.C. Mo., 
Nov. 26, 1888; 9S. W. Rep. 925. 

46. CRIMINAL Law—Jurisdiction. A person under- 
going confinement in juil for an escape cannot be tried 
for a felonious assault,on an indictment found at the 
same term as the former indictment and sentence, un- 
til the end of his imprisonment.—State v. Jolly, 8. C."Mo., 
Nov. 26, 188; 9S. W. Rep. 897. 

47. CRIMINAL Law—Carrying Weapons— Deputy Sher. 
iff. Under Rev. St. Tex. art. 4520, one charged with 
unlawfully carrying a pistol cannot defend on the 
ground that he isa deputy-sheriff, where his appoint- 
ment bears no indorsement and he was a resident of 
another county at the time of such appointment.— Blair 
v. State. Tex. Ct. App., Nov. 14, 1888; 9 8. W. Rep. 890. 

48. CRIMINAL Law—Continuance—Absent Witness.— 
Defendant in a murder case moved fora continuance 
for the absence of a witness: Held, that as the proposed 
testimony of the absent witness was not probably true, 
under Code Crim. Proc. Tex. art. 560, the continuance 
was properly refused. — Testard v. State, Tex. Ct. App., 
Oct. 27, 1888; 98. W. Rep. 888. 
































49. CRIMINAL Law—Continuance. A continuance 
in a criminal case will not be granted for the mere con- 
venience of defendant and his counsel forthe absence 
of witnesses the nature of whose testimony is unknown. 
— Peoplev. Jackson, N. J. Ct. App., Nov. 27, 1888; 19 N. E. 
Rep. 54. 

50 DAMAGES—Fraud—Purchase. Where, through 
collusion with a pretended agent of an insane woman, 
one obtains her consent to the transfer of a large 
amount of personal property at much less than its 
value, her administrator can, in an action for damages, 
recover the difference between the amount paid, or the 
value of the property givenin exchange, and the value 
of the property so fraudulently obtained, without offer- 
ing to return what was received. — Johnson v. Culver, 8. 
C. Ind., Dec. 13, 1888; 19 N. E. Rep. 129. 


51. DEED—Seal — Presumption. Where the copy 
of sheriff’s deed as recorded, contains no seal but the 
attestation clause recites that the deed is signed and 
sealed, it will be presumed that the original deed was 
sealed. Over ruling Hamilton v. Boggess, 63 Mo, 233, — 
McCoy v. Cassidy, 8.C. Mo., Nov. 26, 1888; 9S. W. Rep. 
926. 


52. DivoRcE— Custody of Child. In an action for 
divorce by a wife, where it appears that the complaint 
was properly dismissed, and divorce granted on the 
cross-bill of the husband, and that he is the proper per- 
son to whom the care and custody of the child should 
be committed, it should be given to him, with permis- 
sion to the mother to visit the child at reasonable 
times.— Bailey v. Bailey, 8. C. Oreg., Nov. 23, 1888; 19 Pac. 
Rep. 844. 


53. DIiVORCE—Adultery—Evidence. Sufficiency of 
evidence to warrant decree for divorce onthe ground 
of adultery.—Leyland v. Leyland, N. J. Ct. Chan., Dec. 14, 
1888; 16 Atl. Rep. 177. 

54. DOWER — Seizin. Held, upon the facts in the 
case that the interest of plaintiff’s husband in the land 
at his death was not such as to entitle plaintiff to dower 
therein.— Beebe v. Lyle, 8. C. Mich., Nov. 28, 1888; 40 N. W. 
Rep. 944. 


55. DOwWER—Release—Acknowledgment. A sealed 
agreement between husband and wife in 1868, by which 
the latter released any claim to her husband’s property 
but which was not acknowledged as required by Lilinois 
statute is not effectual release of dower. — Botiomly v. 
Spencer, U. 8. C. C. (Ill.), Nov. 28, 1888: 36 Fed. Rep. 732. 


56. DRAINAGE—Taxation—Constitutional Law.——Pub-. 
Acts Mich. 1885, No. 227, to provide for the construc- 
tion and maintenance of drains andthe assessment 
and collection of taxes therefor, is valid. — Mathias v. 
Cramer,8. C. Mich., Nov. 28, 1888; 40 N. W. Rep. 926. 


57. EJECTMENT—Execution—Judgment. Plaintiff 
in ejectment, claiming title under execution sale, must 
putin evidence the judgment upon which execution 
issued. Its recital in the execution not sufficient. — 
Leviston v. Henninger, 8. C. Cal., Dec. 10, 1888; 19 Pac. Rep. 
834. 

58. EJECTMENT—Evidence— Statute of Frauds. In 
an action of ejectment, evidence of an oral agreement 
between defendant and one to whom he conveyed the 
land, and under whom plaintiff claims, that defendant 
should have the right to redeem on payment of a cer- 
tain sum, is properly excluded. — McGinnis v. Fernandes 
8. C. IIL, Nov. 14, 1888; 19 N. E. Rep. 44. 

59. EMINENT DOMAIN—Telephone Companies. In 
a petition for the assessment of damages for the taking 
of lands for the erection of telephone poles it must ap- 
pear that the telephone company is organized under 
the laws of this State, and that the common council of 
the city within which the poles are erected has desig- 
nated the streets in which the poles are to be place. — 
State v. N. Y. § N.J., etc. Co., 8. O. N. J:, Nov. 20, 1838; 16 
Atl. Rep. 188. 

60, EMINENT DoMAIN—Ejectment — Estoppel.——One 
who has taken no steps to prevent the location and 
construction of a railroad on the street in front of his 
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fot, cannot, after the road has been fully completed 
and put in operation, eject the company from the 
street, but is confined to his action for damages.—L. N. 
A. § C. Ry. Co.v. Saltwaddle, 8. C. Ind., Dec. 12, 1888; 19 
N. E. Rep. 111. 

61. EMINENT DOMAIN — Compensation — Evidence — 
Opinion. Where persons are shown to be familiar 
with the value of a particular piece of land across which 
arailroad has been built, they may be permitted as 
witnesses to testify as to the value of such tract imme- 
‘diately before the location of the road, and to the value 
thereof immediately afterwards.— Blakely v. Chicago, etc. 
Co., 8. C. Neb., Dec. 13, 1888; 40 N. W. Rep. 956. 


62. Equiry—Pleading— Multifariousness.——Question 
whether bill for damages and injunction was multifa- 
rious.—Brinkner, etc. Co. v. Henry, 8. C. Wis., Dec. 22, 1888; 
40 N. W. Rep. 809. 

63. Equiry—Cancellation— Undue Influence. Evi- 
dence which court held not sufficient to set aside a deed 
for undue influence. — Gunther v. Gunther, Md. Ct. App., 
Dec. 16, 1388; 16 Atl. Rep. 219. 

64. EQuity—Bill of Review. As to what an appli- 
cant must show in order to obtain leave to file a bill of 
review on the ground of newly-discovered evidence. — 
Trophogan’s Ex’r. v. Vorhees, N. J. Ct. Chan., Dec. 7, 1888; 
16 Atl. Rep. 198. 

65. EQuiry—Fraud— Cancellation. Conveyances 
will not be set aside for fraud where it appears that the 
complainent is an experienced real estate dealer, ca- 
pable of taking care of his own interest and that he did 
not act on vendee’s representations.— Shields v. Hanburg, 
U. 8. 8. C., Dec., 17, 1888; 9S. C. Rep. 176. 


66. Equiry — Accounting — Redemption. Where 
the creditor of one occupying land under a contract of 
purchase agreed to purchase it at tax-sale, and convey 
to the debtor on payment of the debt, and the debtor 
thereupon refrained from bidding, and the creditor 
conveyed his “right” to another, who had notice of the 
agreement, the debtor, is entitled to an accounting, and 
a decree giving him right to redeem.—Berlien v. Bieler, 8. 
C. Mo., Nov. 26, 1888; 9S. W. Rep. 916. 

67. Equity — Conspiracy to Defraud Creditors. 
One who enters into a conspiracy to defraud the cred- 
itors of a co conspirator, and, pursuant to such pur- 
pose, obtains a judgment, and asale under an execution 
thereon, may be compelled to account for the proceeds 
of the sale to the creditors of the co-conspirator, — 
Phelps v. Smith, 8. C. Ind., Dec. 20, 1888; 19 N. E. Rep. 156. 


68. EQuiry—Jurisdiction—Mistake. The chancery 
court has jurisdiction of a bill to remove a cloud arising 
from mistake in description in a partition agreement.— 
Robinson v. Jones, 8. C. Miss., Nov. 5, 1888;5 South. Rep. 
102. 

69. EVIDENCE—Books of Accounts. In ejectment 
by the grantee of the vendor to enforce a forfeiture for 
non-payment of the purchase price, the vendor’s ac- 
count- book, containing a charge against and credits in 
favor of the vendee, is not admissible to prove that the 
purchase price is in part unpaid. — Kerns v. Dean, 8. C. 
Cal., Dec. 18, 1888; 19 Pac. Rep. 17. 


70. EVIDENCE—Parol Agreement. In suit against 
county for rent of building for court house evidence of 
parol agreement between plaintiff and defendant to 
submit to an architect the question of safety of building 
is admissible. — Riley v. Pettis County, 8. C. Mo., Nov. 26, 
1888;9 8S. W. Rep. 906. 

71. EVIDENCE—Right of Way. A grant of right of 
way to arailroad company across certain lands which 
fails to define the width of the strip is not conclusively 
presumed to intend to convey 100 feet in width, because 
a railroad is empowered to lay outits road not exceed- 
ing six rods wide, and evidence is admissible to show 
that the road was originally laid out at a less width, so 
as to explain the intention of the parties.— Ind. ¢ V. R. 
Co. v. Reynolds, 8. C. Ind., Dec. 15, 1888; 19 N. E. Rep. 141. 

72. ExEcuTION—Instructions. Where there is no 
evidence of instructions, orof an understanding, it is 






































error,in replevin by mortgagees for goods levied on 
under the execution, to submit to the jury the question 
whether there was such instructions or understanding. 
— Williams v. Mellor, 8. C. Colo., Nov. 30, 1888; 19 Pac. Rep. 
839. 

78. EXECUTION — Justice — Inventory. If a con- 
stable, under an execution of a justice’s court, takes 
actual possession of defendant’s chattel, it will amount 
to a valid levy, although no inventory be taken. — State 
v. Martin, 8. C. N. J., Nov. 26, 1888; 16 Atl. Rep. 189. 

74. EXECUTION— Sheriff's Deed. Duty of court to 
set aside sheriff's sale under execution, where an ac- 
count of formation of lot sold the sheriff should have 
divided it into parcels and sold to better advantage.— 
Gordon v. Hickman, 8. C. Mo., Nov. 26, 1888; 98. W. Rep. 
920. 

75, EXECUTION—Redemption.—— A mortgagee, whose 
mortgage was executed and recorded after a sale on 
execution, is entitled to redeem from such sale, under 
Rev. St. Ind. 1881, § 774. — Hervy v. Krost, 8. C. Ind., Dec. 
13, 1888; 19 N. E. Rep. 125. 

76. EXECUTION—Stockholders — Sale of Pledged Stock 
—Liability of Purchaser. A levy and sale of bank 
shares, under execution, against the former owner, 
after he has transferred them on the books to others 
as collateral security for a debt unpaid and due at the 
date of the levy, and greater than the market value of 
the stock at that time, passes no title.— Simmons v. Hill, 
8. C. Mo., Dec. 20, 1888; 10 8. W. Rep. 61. 

77. EXECUTORS AND ADMINISTRATORS—Claims. A 
complaint, in an action by a widow against her hus- 
band’s estate, alleging that ona sale of land, of which 
four-fifths belong to her, her husband, without her 
knowledge took notes for, and converted the entire 
purchase price, is sufficient on demurrer without alleg- 
ing a demand.— Armacost v. Lindley, 8. C. Ind., Dec. 14, 
1888 ; 19 N. E. Rep. 138. 


78. EXECUTORS AND ADMINISTRATORS — Payment of 
Taxes. An executor is not entitled to credit for the 
payment of taxes a portion of which were on lands of 
which testator did not die seized.— In re Decker’s Estate, 
N. Y. Ct. App., Nov. 27, 1888; 19 Pac. Rep. 66. 


79. EXECUTORS AND ADMINISTRATORS — Demands — 
Evidence. Where ason presentsaclaim against 
his father’s estate as for money loaned in 1876, which 
the executors allege was given in part payment ofa 
large debt shown to have been due the fatherin 1866, 
evidence is admissible to show that in 1878, after the 
death of his father, he attempted to procure his fath- 
er’s name to be forged to an antedated receipt for the 
amount of the debt of 1866.— Graham v. Graham, N. Y. Ct. 
App., Nov. 27, 1888; 19 N. E. Rep. 53. 


80. FACTOR AND BROKER— Evidence — Contract. —— 
Question of weight of evidence and finding of facts by 
lower court in suit on contract to secure a loan.—Bacon 
v. Rupert, 8. C. Minn., Dec, 18, 1888; 40 N. W. Rep. 832. 


81. FACTOR AND BROKER—Commissions—Evidence.—— 
Question of weight of evidence in action for contract by 
one broker against another for division of commissions. 
—0O’ Callaghan v. Boeing, 8. C. Mich., Nov. 28, 1888; 40 N. W. 
Rep. 843. 

82. FALSE PERSONATION — Evidence. Under Pen. 
Code Cal. § 529, making punishable “every person who 
falsely personates another,” a conviction cannot be 
sustained for falsely personating a certain doctor. 
where the evidence shows that defendant did not as- 
sume to pretend to be the docter, but signed the latter’s 
name to the death certificate on being told that he had 
authorized it.— People v. Maurier, 8. OC. Cal., Dec. 8, 1888; 
19 Pac. Rep. 832. 

83. FALSE REPRESENTATIONS—Scienter—Evidence._— 
Where the petition alleges that defendant knew, when 
he made them, that his representations were untrue, 
plaintiff must prove actual knowledge, and not mere 
reasonable cause of belief. — Allison v. Jack, 8. C. lowa, 
Dec. 19, 1888; 40 N. W. Rep. 811. 


84. FEDERAL Courts — Practice— Bills of Exceptionr 
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—Rev. St. U. 8. § 914, requiring the practice, in the cir- 
cuit court to conform as near as may be to tl ose of the 
State courts, any rule of court to the contrary notwith- 
standing, does not apply to bills of exceptions, which 
may be regulated by rules of the circuit courts. — In re 

Iron Co., U. 8. 8. O., Dec. 10, 1888; 98. C. Rep. 
150, 

8. FEDERAL CourTs — Judisdiction — Trake-marks— 
Infringement. Under act. Cong. March 8, 1881, § 11, 
the circuit court has no jurisdiction of an action be- 
tween citizens of the same State for infringement of a 
trade-mark, where it is not alleged that it “was used on 
goods intended to be transported to a foreign country.” 
— Ryder v. Halt, U. 8. 8. C. Dec. 10, 1888; 9S. C. Rep. 145. 

86. FEDERAL COURTS. Errors assigned in the 
court’s holdings that a record sufficiently identified a 
mining claim, and that the annual labor should not be 
measured by its actual value, but by a speculative 
value in advance, show no question of federal law in- 
volved.— Quinby v. Boyd, U. 8.8. C., Nov. 26, 1888; 98. C. 
Rep. 147. 


87. FEDERAL CouRTS—Venue—Corporations.—Under 
act Cong. March 3, 1887, as modified and explained by 
act Aug. 13, 1888,a New York corporation, having its 
principal office in that State, and doing business in 
Illinois, cannot be sued in the federal courts in Illinois. 
—Preston v. Fire, etc. Co., U. 8. C. C. (Ill.), Nov. 5, 1888; 36 
Fed. Rep. 721. 

88. FRAUDS—Statute of—Verbal Promise. Verbal 
promises to pay the debt of another, if the creditor will 
forebear to sue, or discontinue a suit already begun, or 
release a lien on personal property held in pledge, un 
less the promisor derives a benefit therefrom peculiar 
to himself, are all collateral undertakings, and within 
the statute, unless in writing. — Miller v. Lynch, 8. C. 
Oreg., Nov. 1, 1888; 19 Pac. Rep. 845. 

89. Fraups—Statute of—Sale—Contract. An exe- 
cution or contract for the sale of chattels for the price 
of $50 or more is within the statute of frauds, al- 
though it also embraces some other agreement to which 
the statute is not applicable. — Hanson v. Marsh, 8. OC. 
Minn., Dec. 27, 1888; 40 N. W. Rep. 841. 

90. FRAUDULENT CONVEYANCES — Homestead. In 
the absence of an intent to defraud creditors, an in- 
solvent merchant may take a part or the whole of his 
stock of goods to purchase a homestead, which will be 
protected from seizure and sale on execution by cred- 
itors who sold him the goods. — Meigs v. Dibble, 8. C. 
Mich., Nov. 28, 1888; 40 N. W. Rep. 935. 

91. GaMING—Renting for Gambling House — Evidence. 
Evidence sufticient to support verdict of guilty 
under Rev. St. Ind. § 2079, making it penal to rent prem- 
ises for gaming.—Morgan v. State, 8. C. Ind., Dec. 19, 1888; 
19 N. E. Rep. 154. 

92. GARNISHMENT—Creditor. Question of right of 
garnishment where the identity of the creditor by name 
not fully established. — Allison v. C., B. ¢ Q. R. Co., 8. C. 
Iowa, Dec. 19, 1888; 40 N. W. Rep. 813. 

93. GRAND JURY—Number—Constitutional Law. A 
statute making the number of grand jurors in a county 
dependent on the population does not violate the con- 
stitutional provision requiring all laws of a general 
nature to operate uniformly. — State v. Standley, 8. U. 
Iowa, Dec. 19, 1888; 40 N. W. Rep. 815. 

4. HigHways—Defects—Instruction. In action 
for injuries received while walking along a highway: 
Held, proper to refuse to charge that, if plaintiff knew 
there was no guard, and was unable tosee the road and 
its surroundings solely by reason of the darkness, and 
walked off the embankment, he could not recover. — 
Allegheny County v. Broadwaters, Md. Ct. App., Dec. 14, 
1888 ; 16 Atl. Rep. 223. 

9%. HOMESTEAD— Mortgage — Failure of Wife to Sign. 
A mortgage (not for purchase money) of his 
homestead, by a married man, without his wife’s sig- 
nature, is void, and the fact that the husband and wife 
are subsequently divorced will not render it valid.—Alt 
v. Banholzer, 8. C. Minn., Dec. 18, 1888 ; 40 N. W. Rep. 828. 



































9%. HOMESTEAD—Exemption— Undivided Interest.—— 
It is error to measure the result of a claim case by the 
amount to be collected out of the property, when it 
ought to be measured by the interest of the defendant 
in the property levied upon.— Vining v. Officers, 8. CU. Ga., 
Nov. 12, 1888; 88. E. Rep. 185. 


97. HOMESTEAD— Allotment. alin Code N.C. § 
519, providing a remedy for a judgment debtor who 
may be dissatisfied with the valuation and allotment 
of his homestead, where a homestead is alloted, and no 
exceptions taken thereto, the sheriff may sell the ex- 
cess, and the purchaser has a right to assume a deter- 
mination of all dissatisfaction with the allotment. — 
Welch v. Welch, 8.C. N. Car., Dec. 10, 1888;85. E. Rep. 
156. 

98. HUSBAND AND , Wire — Wife’s Separate Estate — 
Growing Crops. Where a married woman owns a 
farm,the mere fact that her husband lives with her 
and assists in its cultivation will not warrant an infer- 
ence that the ownership in the crops vested in him. — 
Hearty v. Klinkhammer, 8. C. Minn., Dec. 10, 1888; 40 N. W. 
Rep. 826. 

99. HUSBAND AND WIFE—Contract— Joint Estate.-—— 
How. St. Mich. §§ 6295-6297, removes the common-law 
disability of a married woman to contract in reference 
to her separate estate only,and does not make her 
liable on a contract made jointly with her husband for 
improvements on the land owned by them jointly. — 
Speier v. Opfer, 8.C. Mich., Nov. 28, 1888; 40 N. W. Rep. 
909. 








100. INJUNCTION—Fraud—Stock of Goods. Injunc- 
tion will not lie by creditor to restrain debtor from 
transferring goods where there is no allegation of fraud 
in procuring them and it does not appear that debtor is 
insolvent.—Dereny v. Hicks, 8. C. Ga., Nov. 21, 1888; 8 8. E. 
Rep. 179. 

101. INSTRUCTIONS — Opinion. Question whether 
instructions on questions of due care in negligence 
case, were in violation of Pub. St. ch. 153, § 5, providing 
that courts shall not charge juries with respect to mat- 
ters of fact.—McKean v. City of Salem, 8. J. C. Mass., Nov. 
28, 1888; 19 N. E. Rep. 21. 


102. INSURANCE — Pleading — Conditions. Under 
Rev. St. Ind. 1881, § 370, an allegation, in an action ona 
fire insurance policy, that ‘tall matters and things re- 
quired by said open policy had been in all things com- 
plied with,” is sufficient. — Amer. Cent. Ins. Co. v. Sweet- 
ser, 8. C. Ind., Dec. 19, 1888; 19 N. E. Rep. 159. 


103. INSURANCE—Condition. A condition in insur - 
ance policy that no suit for claim shall be sustained 
unless commenced within twelve months, is a complete 
bar to a suit begun after expiration of that time. — Ghio 
v. West. Assur’. Co., 8. C. Miss., Nov. 5, 1888; 5 South. Rep. 
102. 

104. INTOXICATING LIQUORS—Verdict. Question of 
sufficiency of finding in verdict by jury,in action for 
illegal sale of intoxicating liquors. — Commonwealth v. 
Certain Intozicating Liquors, 8. C. Mass., Dec. 3, 1888; 19 
N. E. Rep. 23. 

105. INTOXICATING LIQUORS — Illegal Sales — Medical 
Purposes. Under the North Carolina license acts of 
1887, an anlicensed person nota druggist cannot law- 
fully retail liquor for medical purposes on a physician’s 
prescription.— State v. Dalton, 8. C. N. Car., Dec. 10, 1888; 
88. E. Rep. 154. 

106. INTOXICATING LIQUORS — Illegal Sale — Evidence. 
—- Evidence sufficient to sustain a verdict for illegally 
selling intoxicating liquor in a tenament claimed not to 
belong to defendants. — Commonwealth v. Locke, 8. J. C. 
Mass., Dec. 3, 1888; 19 Pac. Rep. 24. 


107. INTOXICATING LIQUORS —Complaint—Venue. 
Complaint for illegally selling liquors sufficiently 
alleged the venue.—Conmonwealth v. Rhodes, 8. J.C. Mass., 
Nov. 30, 1888; 19 N. E. Rep. 22. 

108. JUDGMENT— Res Adjudicata. Points decided 
on an affidavit of illegalty, after judgment in an attach- 
ment suit, are res adjudicata on a subsequent petition 
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for an injunction against levying a fi. fa.—Craig v. Cosby, 
8. C. Ga., Dec. 5, 1888; 8 8. E. Rep. 185. 


109. JUDGMENT— Execution — Levy. It does not 
prevent the dormany of a judgment that a levy could 
not be made on certain property because of the exist- 
ence of a homestead right which did not expire until 
after the expiration of the time within which a judg- 
ment becomes dormant. — Anderson v. Kilgore, 8. C. Ga., 
Dec. 7, 1888; 8 8. E. Rep. 189. 


110. JUDGMENT—Evidence—Res Adjudicata. In an 
action to enforce the collection of a judgment rendered 
on a note executed by defendant’s testator, evidence 
introduced by defendant, inquiring into the validity of 
the note, is inadmissible.— Rogers v. Kunsey, 8. C. N. Car., 
Dec. 10, 1888; 88. E. Rep. 159. 

111. JUDICIAL SALES—Description—Negligence of Pur- 
chaser. A purchaser at partition sale, who neglects 
to examine the official advertisement of the referee 
making it, and relies upon a hand-bill, cannot complain 
that he was misled as to the number of acres.— Denner- 
dein v. Dennerlein, N. Y. Ct. App., Dec. 4, 1888; 19 N. E. 
Rep. 85. 

112, LANDLORD AND TENANT— Notice. A landlord 
on January 16, 1888, rented a house on monthly pay- 
ments. He sold the house on April 1, following. The 
tenant subsequently paid his rent monthly tothe as- 
signee of the reversion. The assignee gave a month’s 
notice to the tenant to quit on October 16, 1888: Held, 
that the payment of rent to the assignee was not the 
deginning under a new tenancy under Laws 1888, p. 496, 
— State v. Schitinger, 8. C. N. J., Nov. 20, 1888; 16 Alt. Rep. 
186. 

113. LANDLORD AND TENANT — Leases — Forfeiture — 
Rent. A clause in a lease declaring that, if the rent 
remains unpaid for a definite period, the tenant’s rights 
and privileges shall become forfeited, does not have 
the effect of avoiding the lease on the happening of the 
default.—Creveling v. West End Iron Co.,8.C. N. J., Dec. 
10, 1888; 16 Atl. Rep. 184. 


114, LIMITATION OF ACTIONS— Acknowledgment — Ac- 
count, Under Gen. St. 1878, ch. 66, § 24, a statement 
of account, unless evidenced by some writing signed by 
the party to be charged, will not prevent the running 
of the statute of limitations against previously existing 
liabilities included therein. — Erpelding v. Ludwig, 8. C. 
Minn., Dec. 18, 1888; 40 N. W. Rep. 829. 


115. LIMITATION OF ACTIONS — Fraud. Evidence 
reviewed with reference to the question as to whether 
there was fraud by which the statute of limitation was 
prevented from running, under Code Ga. § 2931.—Marler 
v. Simmons, 8. C. Ga., Dec. 5, 1888; 8 S. E. Rep. 190. 


116. LIMITATION OF ACTIONS—Adverse Possession.— 
Facts upon which court hold in the case of conveyance 
of land charged witha bequest, of which defendants 
had no notice, that statute of limitations was a com- 
plete bar.— Trustees v. Bank, etc., 8. C. N. Car., Dec. 17, 
1888; 8S. E. Rep. 174. 

117. LIMITATION OF ACTIONS—Tax-sale—Possession.— 
As the act of Missouri of 1872, providing for the sale of 
land for taxes, unlike the act of 1857, does not give the 
holder of a certificate of purchase possession of the 
land until the right of redemption expires, the statute 
of limitations begins to run at the time the purchaser 
takes possession.—Parsons v. Viets, 8. C. Mo., Nov. 30, 
1888; 98. W. Rep. 908. 

118. LIMITATION OF ACTIONS—Void Tax— Assumpsit.— 
An action to recover the amount paid on an assess- 
ment, alleged to be void for want of jurisdiction to levy 
it, is one of a legal nature, to which the six years’ stat- 
ute of limitation applies.—Jer v. Mayor, N. Y. Ct. App., 
Nov. 27, 1888; 19 N. E. Rep. 52. 

119. MALICIOUS PROSECUTION—Advice of Counsel.— 
Evidence in this case for malicious prosecution upon 
the question as to whether defendant was guided by 
advice of counsel: Held, sufficient to sustain a verdict 
for plaintiff.— Vann v. McCreary, 8. C. Cal., Dec. 8, 1888; 
19 Pac. Rep. 826. 


























120. MARITIME LIEN—Material. Under a statute 
giving a lien for materials “furnished” in and about 
the building and repairing of a water craft, it is suf- 
ficient to show that the materials were ordered for 
and delivered to or near the vessel.— The James H. Pren- 
tice, U. 8. D. C. (Mich.), Nov. 21, 1888; 36 Fed. Rep. 777. 


121, MASTER AND SERVANT. Plaintiff got on the 
front of defendant’s switch engine, which was then 
switching cars, at the invitation of defendant’s brake- 
man, and was injured. It did not appear that the agent 
was acting within the scope of his employment: Heid, 
that the defendant was not liable.—Stringer v. Mo. Pac. 
Ry. Co., 8. C. Mo., Nov. 26, 1888; 9 S. W. Rep. 905. 


122, MASTER AND SERVANT—Negligence— Knowledge of 
Danger. Where aswitchman knew the shape and 
purpose of a “frog,” it was error to submit to the jury 
whether he was charged with notice of the difficulty of 
removing his foot from the converging rails, and of the 
danger resulting from having his foot caught therein.— 
Appel v. Buffalo, etc. Co., N. Y. Ct. App., Dec. 11, 1888; 19 
N. E. Rep. 93. 

123, MECHANIC’s LIEN— Notice — Retainer of Moneys 
Subsequently Due. The owner of a building is 
bound to retain moneys due, or to grow due to the con- 
tractor, after being served with notice by the material 
man or workman ofthe non-payment of his claim, in 
accordance with the mechanic’s lien law.— Budd v. 
School Dist., 8. C. N. J., Dec. 10, 1888; 16 Atl. Rep. 194. 


124, MECHANIC’s LIEN—Property—Undivided Lot.—— 
When defendant, owning a large lot on which four 
houses are already built, erects two other houses 
thereon, without in any manner subdividing the lot, a 
mechanic’s lien for the two houses covers the whole lot. 
—Quimby v. Durgin, 8. J.C. Mass., Nov. 78, 1888; 19 N. E. 
Rep. 14. 

125. MINES AND MINING — Custom — Equity. The 
legal remedy for acts which render the development of 
a mining claim impossible is inadeqnate, and, under 
Gen, Stat. Colo. § 2393,a miner must take care of his 
tailings on his own property, and evidence of a custom 
of miners to dump their tailings upon their own 
grounds, and let them go where they will, is insufficient 
to prevent the issuing of an injunction.—Fuller v. Swan, 
etc. Co., 8. C. Colo., Nov. 30, 1888; 19 Pac. Rep. 836. 

126. MORTGAGE— Foreclosure — Title. On bill to 
foreclose mortguge, the title or ownership of the mort- 
gage which is in dispute will not be determined.—Hunt 
v. Bradfield, N. J. Ct. Chan., Nov. 26, 1888; 16 Atl. Rep. 178. 


127. MORTGAGE—Evidence. An indorsement by a 
mortgagee upon the bond, stating the amount due, is 
not evidence against the mortgagor, where it is not 
shown that it was ever brought to his notice until after 
the death of the mortgagee.— Coleman v. Howell, N. J. Ct. 
Chan., Dec. 4, 1888; 16 Atl. Rep. 202. 


128. MORTGAGE—Foreclosure—Merger. In an ac- 
tion to foreclose, the complaint prayed judgment 
against all of the makers of the note secured, but the 
judgment entered by default was personal against only 
one of them: Held, that the note was merged in the 
judgment, and plaintiff could not bring a subsequent 
action thereon against the other makers.—Lawrence v. 
Beecher, 8. C. Ind., Dec. 15, 1888; 19 N. E. Rep. 143. 


129. MUNICIPAL CORPORATIONS—Public Improvements 
—Assessment, Under the charter and ordinances 
of St. Louis, relative to opening of streets, in an action 
on a special tax bill for alleged benefits to defendant’s 
property: Held that, defendant having received notice 
of the proposed assessment, it was not necessary that 
he should be made a party defendant in the condemna- 
tion proceedings.—City of St. Louis v. Rankin, 8. C. Mo., 
Nov. 26, 1888; 98. W. Rep. 910. 

130. MUNICIPAL CORPORATIONS—Ordinance—Passage— 
Yeas and Nays.——-Thongh Code Iowa, § 493, requires 
the yeas and nays to be taken and recorded upon the 
passage of a municipal ordinance, it is immaterial that 
the nays do not appear to have been called where only 
five members of a council composed of eight are shown 
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by the record to have been present, all of whom voted 
in the affirmative.—Bayard v. Baker, 8. C. Iowa, Dec. 19, 
1888; 40 N. W. Rep. 818. 


131, MUNICIPAL CORPORATIONS — Taxation — Exemp- 
tions. The property in Brooklyn belonging to the 
city of New York, and used by it as a landing for its 
ferry, is used for public and municipal purposes, 
though controlled by lessees, is therefore exempt from 
taxation.— People etc. v. Assessors, N. Y. Ct. App., Dec. 4, 
1888; 19 N. E. Rep. 90. 

132. NEGLIGENCE—Injury.———Question as to whether 
plaintiff injured while walking on defendant’s track 
was exercising watchfulness and care.—State v. B. ¢ O. 
R. Co., Md. Ct. App., Dec. 6, 1888; 16 Atl. Rep. 210. 


133. NEGLIGENCE—Injury. Held, in an action for 

injury, that though the train was running at a higher 
rate of speed than was allowed by the city ordinance, 
the death wus caused by deceased’s own negligence.— 
B. § O. R. Co. v. State, Md. Ct. App., Dec. 14, 1888; 16 Atl. 
Rep. 212. 
_ 134, NEGLIGENCE—Evidence. Held, under the fact 
that the question of negligence and contributory negli- 
gence, by which plaintiff was injured while on pay car 
of defendant was for the jury. — New York, etc. Co. v. 
Colbourn, Md. Ct. App., Nov. 22, 1888; 16 Atl. Rep. 208. 


135. NEGLIGENCE — Passengers — Injury to Pregnant 
Woman. Whether by the same use of ordinary care 
aprengant woman could avoid the consequences to 
herself of the negligence of a railway company, in not 
providing a safe and suitable place to alight from the 
cars, the conductor having designated the place as 
suitable, is 4 question for the jury. — Georgia, etc. Co. v. 
Usury, 8. C. Ga., Nov. 28, 1888; 8S. E. Rep. 186. 


136. NEGLIGENCE—Dangerous Premises— Trespassers. 
In an action for injuries received in the manufac- 
tory of the defendants, the general allegation that 
plaintiff was lawfully on the premises is sufficient to 
show that he was not a trespasser. — Mathews v. Bousee, 
8. C. N. J., Dec. 10, 1888; 16 Atl. Rep. 195. 


137. NEGLIGENCE—Carriers—Passengers. Question 
of facts as to whether there was overloading or negli- 
gent mismanagement of train on which plaintiff was 
injured. — Wallace v. Western, etc. Ry. Co.,8.C.N. Car., 
Dec. 10, 1888; 8 8. E. Rep. 166. 


138. NEGLIGENCE—Railroad Company—Fire. Suf- 
ficiency of evidence to establiah negligence in action 
for damages agianst railroad caused by fire from loco- 
motive.— C. ¢ Z., I. R. R. Co. v. Ostrander, 8. C. Ind., Dec. 
12, 1888; 19 N. E. Rep. 110. 


139. NEGLIGENCE—Evidence—Instruction. In an 
action against a railroad company for negligence in 
repairing its track on a street, by which,in cutting a 
rail with a cold-chisel,a piece of iron was thrown, 
striking and destroying plaintiff’s eye, it is error to in- 
struct that if defendant did the work in such manner as 
to throw pieces of iron through the air with great 
velocity, -o as to endanger the safety of people on the 
street, plaintiff could recover if injured thereby, there 
being no evidence to supportit. — C. M. etc. R. Co. v. 
Harper, 8. C. Ill., Nov. 15, 1888; 19 N. E. Rep. 31. : 


140. NEGLIGENCE—Passenger—Street Car. Review 
of evidence as to contributory negligence of plaintiff 
injured while attempting to get on street car. — Briggs 
v. Union, etc. Ry. Co., 8. J. C. Mass., Nov. 28, 1888; 19 N. E. 
Rep. 19. 


141, NEGLIGENCE—Evidence. Review of evidence 
as to contributory negligence of plaintiff injured in a 
freight elevator. — Patterson v. Hamenway, 8. J. C. Mass., 
Nov. 28, 1888; 19 N. E. Rep. 15. 


142. NEW TRIAL—Costs. Under the facts, the court 
had no jurisdiction to grant a new trial under Rev. St. 
Il, ch. 45, § 35, giving right to new trial on payment of 
costs.—Cook County v. Claumert, etc. Co., 8. C. Ill., Nov. 14, 
1888; 19 N. E. Rep. 46. 


143, ORDERS— Bill of Exchange. 






































A written order 





directing the drawee to “pay to the bearer $33, and 
oblige” is a bill of exchange, under Code Ga. § 1950. — 
Ingle v. Davis, 8. C. Ga., Dec. 10, 1888; 8S. E. Rep. 192. 

144. PARENT AND CHILD—Support of Step-child—Right 
to Service. The law does not impose upon a step- 
father the duty of supporting a step-child, nor is he by 
virtue of such relation entitled to demand its services. 
— Gerber v. Bauerline, S.C. Oreg., Dec. 3, 1888; 19 Pac. 
Rep. 849. 

145, PARTITION—Purchase Money— Improvements.—— 
In an action for partition by a son, who in the life-time 
of his mother, from whom the lands descended, had 
made a parol contract to sell his interest to his brother, 
such interest is chargeable with the purchase money 
paid by the latter, and with improvements made by 
him to the extent of the interest of the vendor.— Tucker 
v. Markland, 8. C. N. Car., Dec. 17, 1888; 8S. E. Rep. 169. 


* 146. PARTITION — Parties — Construction. Under 
Pub. St. Mass. ch. 178, § 11, providing for continuance to 
enable parties to answerin partition case, they must 
have estate or legal interest in the lands in contro- 
versy and under the evidence herein such interest not 
sufficiently shown.—Fales v. Fales, 8. J. C. Mass., Nov. 28, 
1888 ; 19 N. E. Rep. 6. 

147. PARTNRSHIP—Sale — Assumption. Question 
under the testimony whether the defendant, who was 
an incoming partner assumed certain obligations of the 
old firm.—Smith v. Millard, 8. C. Cal., Dec. 8, 1888; 19 Pac. 
Rep. 824. 


148. PARTNERSHIP—Parties—Joinder. Under Code 
Iowa, §§ 2543-25.5, requiring actions to be brought in 
the name of the teal party in interest, etc., be joined, 
unless otherwise provided, an administratrix ofa de- 
ceased partner should not be joined with the survivor 
in an action against the firm’s debtor on an account 
stated, before settlement of the partnership and distri- 
bution of the assets, as while she has an interest in the 
proceeds, she has none in the chose in action itself, the 
title to which upon her intestate’s death passed to the 
survivor.— Robinson v. Hintrager, U. 8. C. C. (Iowa), Dec. 
6, 1888 ; 36 Fed. Rep. 752. 


149, PATENTS—Defects— Pleading. A patent was 
issued, from which the signature of the secretary of 
the interior was omitted. Pending a suit for infringe- 
ment, the omission was discovered and the patent re- 
turned to the patent-office, where the then acting sec- 
retary signed it as of its own original date: Held, that 
defeudant could impeach its validity without pleading 
the defense.— Marsh v. Nichols, U. 8. 8. C., Dec. 10, 1888; 9 
8. C. Rep. 168. 

150. PATENTS—Infringement.—— Question of infringe- 
ment of patent lock and key.— Yale, etc. Co.. v. Corbin, U. 
8. C. C. (Conn.), Nov. 27, 1888 ; 36 Fed. Rep. 765. 


151. PATENTS—Novelty. Claim for patent No. 179,- 
400, for improvements in spring seats, is void for want 
of novelty.— Hale, etc. Co. v. Hartford, etc. Co., U. 8. C. O. 
(Conn.), Dec. 4, 1888; 36 Fed. Rep. 762. 


152. PLEADING — Liberal Construction. The Civil 
Code of this State requires the allegations of a pleading 
to be liberally construed, in order to determine its 
efiect, with a view to substantial justice between the 
parties.— Jackson v. Jackson, 8. C. Oreg., Nov. 26, 1888; 19 
Pac. Rep. 847. 


158. PLEADING—Specific Performance— Departure.—— 
Question as to whether there was a departure by plaint- 
iff in pleading, where defendant on suit for specific per- 
formance first set up rescission of contract by agree- 
ment and plaintiff replied admitting same, but alleging 
that it was on condition of payment of some money. — 
Houston v. Sledge, 8. O. N. C., Dec. 10, 1888; 8S. E. Rep. 
145. 

154. PLEADING — Bill of Particulars — Discretion of 
Court.—— In a suit for wrongful conversion of personal 
property, where defendant alleges that plaintiff placed 
certain propertyin his hands to use and invest, and 
that heavy losses were incurred, the court, in its dis- 
cretion, may order defendant to furnish a bill of partic- 
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ulars.— Cunrad v. Francklyn, N. Y. Ct. App., Dec. 4, 1888; 
19 N. E. Rep. 92. 

155. PLEADING — Judgment — Demurrer. A judg- 
ment upon demurrer, involving merits of the action or 
jurisdiction of the court is as complete as judgment 
following Verdict of ajury. — McLaughlin v. Doan, 8. O, 
Kan., Dec. 8, 1888; 19 Pac. Rep. 853. 


156. Poor Laws—Pleading. Sufficiency of allega- 
tion as to where pauper was “last legally settled” under 
North Carolina poor laws.—Commissions Brown County v. 
Commissions Buncome County 8. C. N. Car., Dec. 17, 1888; 8 
8. E. Rep. 176. 

157. POOR AND PoOR-Laws—Settlement — Division of 
Township. When part of the territory composing 
an old township is by act of the legislature formed into 
a new township, those persons who at the time of sep- 
aration had a legal settlement in the old township, and 
resided upon the territory so cut off, acquire, ipso facto, 
a legal settlement in the new township. — Overseer of 
Franklin Tp. v. Overseer of Clinton Tp.,8.C.N. J., Nov. 
12, 1888; 16 Atl. Rep. 184. 

158. POsT-OFFICE — Postmaster — Larceny — Official 
Bond. A postmaster placed in the mail-bag, at his 
office, a sum of money belonging to the government, to 
be carried through the mail to the postal depository. 
While the carrier was on his way to deliverthe mail- 
bag to a steamboat, the postmaster intercepted and 
robbed him of the bag and contents. His sureties were 
held liable on the postmaster’s bond for the sum 
claimed by the government.— United States v. Jones, U. 8. 
©. C. (La.), Oct. 1888; 36 Fed. Rep. 759. 


159. POWERS— Testamentary — Right of Executrix to 
Borrow Money. Express direction in a will to keep 
the estate together, and carry on farming operations, 
implies a limited power in the executrix to incur debts 
on the credit of the estate for needful supplies.—Palmer 
». Moore, 8. O. Ga., Dec. 3, 1888; 8 8. E. Rep. 180. 


160, PRACTICE IN CIVIL CASES—New Trial—Exceptions. 
Arguing motion for new trial at judge’s suggestion 
after filing bill of exceptions, the court may hold, 
though the motion is refused, that the excepting party 
has not waived the exceptions. —Anthony v. Travis, 8. J. 
C. Mass., Nov. 28, 1888; 19 N. E. Rep. 8. 


161. PRACTICE IN CIVIL CASES — Change of Venue. —— 
In an action which must be tried in the county in 
which defendants or some of them reside, an order 
denying a motion for change of venue from the county 
in which one of sixteen defendants resides to a county 
in which others are residents will not be reviewed. — 
Hirschfeld v. Severe,8. 0. Cal., Dec. 6, 1888; 19 Pac. Rep. 819. 


162. PRINCIPAL AND AGENT — Authority of ‘Architect. 
An architect whose authority itis to see that the 
building is properly constructed, is not authorized to 
receive notice of an assignment of the payments accru- 
ing on the contract for the erection of the building. — 
Renton v. Monnier,S. C. Cal., Dec. 8, 1888; 19 Pac. Rep. 
820. 

163. PUBLIC LANDS — French and Spanish Titles. 
Act Cong. June 13, 1872, providing for the confirmation 
of French and Spanish titles in certain villages in Mis- 
souri, operated as a grant in presenti of the land, and a 
later act giving land so possessed to the State for 
school purposes is void. — Glasgow v. Baker, U. 8. 8. C., 
Dec, 20, 1888; 9S. C. Rep. 154. 5 

164. RAILROAD COMPANIEs—Statute—Construction.—— 
Under Laws N. Y. 1871, ch. 298, § 8, authorizing extension 
of arailroad and the issue of bonds therefor by towns, 
before such bonds caa be issued the company must have 
adopted an entire route and designated all the coun- 
ties through which the road would pass. — Purdy v. 
Town of Lansing, U. 8. 8. C., Dec. 10, 1888; 9S. C. Rep. 172. 

165. RAILROAD COMPANIES— Leases — Parties. A 
bill to enforce an alleged lease averred that C Co. leased 
its road to D Co. for 40 years; that the latter then 
leased its road for 20 years to defendant, which agreed 
to assume the lease of the C Co, that the 20-yeurlease 
hes expired, and defendant refuses to pay the rent re- 
































served on the lease of the C Co.: Held, the D Co. was a 
necessary party. — Jessup v. Ill. Cent. R. R., U. 8.0. C. 
(Ill.), Nov. 26, 1888; 36 Fed. Rep. 735. 

* 166. REAL ESTATE— Non Resident — Publication. 
Under Rev. St. Mo. 1879, § 3494, providing that in actions 
for the enforcement of liens against real estate the 
court shall order publication, when the plaintiff alleges 
in his petition, or files an affidavit, that the defendant 
is a non-resident, an order made on an allegation in the 
petition of non-residence is valid, though the petition 
is unverified. — Eilting v. Gould, 8. C. Mo., Nov. 26, 1888; 9 
8. W. Rep. 922. 

167. RECEIVERS — Appointment — General Demurrer. 
Where the plaintiff sues as receiver, alleged to 
have been appointed in proceedings supplementary to 
execution, the objection that he was not duly appointed, 
or is not authorized to maintain the action, cannot be 
raised upon general demurrer for insufficiency.— Walsh 
v. Byrnes, 8. C. Minn., Dec. 21, 1888; 40 N. W. Rep. 831. 

168. RECEIVERS—Appointment—Motion to Show Cause 
—Return.—— Under Code N. C. §§ 336, 379, an order to 
show cause why areceiver should not be appointed may 
be made returnable before a judge residing in the dis- 
trictin which the order was made, but assigned toa 
different district. — Stith v. Jones,8.C. N. Car., Dec. 8, 
1888; 8S. E. Rep. 151. 

169. REFERENCE—Setting Aside Order. The court 
has power to set aside an order of reference entered by 
consent of the parties, under Code N. C. § 420, without 
their common consent, for good and sufficient cause.— 
Patrick v. Richmond ¢ D. R. R. Co., 8.0. N. Car., Dec. 17, 
1888 ; 8 8S. E. Rep. 172. 

170. REPLEVIN—Execution— Notice — Mortgage. 
The written notice, required by Code Iowa, § 3055, to"be 
given to the officer holding the goods prior to replevin 
of property seized under execution, is not dispensed 
with in replevin by a mortgagee, by Acts Iowa, 1886, ch. 
117. — Danforth v. Harlow, 8. C. lowa, Dec. 20, 1888; 40 N. 
W. Rep. 822. 

171. RES ADJUDICATA — Judgment — Mail Contractor. 
The government having charged a mail contractor 
a certain sum in an account against him for his failures 
in carrying the mails, and having recovered judgment 
for that sum against him and his sureties, cannot re- 
cover in this suit, against the same defendants, on the 
mail contractor’s bond. —United States v. Oliver, U. 8. C. 
C. (La.), Oct. 1888; 36 Fed. Rep. 758. 

172. SALE— Possession — Payment. On asale of 
corn at auction for cash, the purchaser is not entitled 
to the possession thereof till the price is paid or 
tendered. — Jennings v. West, 8.C. Kan., Dec. 8, 1888; 19 
Pac. Rep. 863. 

173. SaLvaGE—Collision—Towage. Discussion of 
evidence as to the proper amount of salvage which 
should be awarded under the facts of this case. — The 
Benison, U. 8. D. C. (N. Y.), Nov. 23, 1888; 36 Fed. 793. 

174. SCHOOLS AND SCHOOL- DISTRICTS — Taxation. 
At a special meeting called by the board of trustees of 
a school-district to build an addition to a school house, 
a majority of the votes of the taxable residents present 
at the meeting is sufficient authority to act. — Crandall 
v. Trustees, 8.0. N. J., Dec. 10, 1888; 16 Atl. Rep. 194. 

175. SCHOOLS AND SCHOOL- DISTRICTS — Officers—Elec- 
tion of County Superintendent. At a meeting of the 
township trustees of a county for the purpose of elect - 
ing a county superintendent of schools, a vote by one 
ofthe trustees for himself for that office is illegal as 
against public policy.— Horning v. State, 8. C. Ind., Dec. 
15, 1888; 19 N. E. Rep. 151. 

176. SHrpPiInc—Carriage of Goods— Delay. Facts 
reviewed with reference to agreement of vessel to 
carry coal, there being unreasonable delay during the 
winter, and held that the master acted in bad faith and 
was not entitled to extra freight agreed on.— Holland v. 
700, etc., U. 8. D. C. (Wis.), Dec. 4, 1888; 36 Fed. Rep. 784. 

177. SPECIFIC PERFORMANCE— Time. Held, under 
the evidence of this case, that fime was ofthe essence 
of the contract of conveyance, and specific performance 
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would be decreed. — Nageli v. Lenimer, N. J. Ct. Chan., 
Dec. 11, 1888; 16 Atl. Rep. 205. 

178. SPECIFIC PERFORMANCE—Parol Lease — Part Per- 
formance. A parol letting, under which the tenant 
enters into possession and makes improvements, will 
be énforced,in case the terms are definite, fair, and 
reasonable, and no advantage taken by either party of 
the other.— Benton v. Crawford, N. J. Ct. Chan., Nov. 30, 
1888 ; 16 Atl. Rep. 180. 

179. STATE OFFICERS—Salaries. Construction of 
Acts Ind, 1879, p. 4, and Acts 1883, p. 15, providing ap- 
pointment of trustees for insane, blind, and deaf and 
dumb asylum and salaries therefor. — State v. Harrison, 
8. C. Ind., Dec. 15, 1888; 19 N. E. Rep. 146. 

180. SUPREME CouRT—Construction—Statute. The 
Supreme court of the United States will follow the de- 
cision of a State court as to the construction of a State 
statute where such construction was announced before 











the contract in question was entered into. — German 
Sav. Bank v. County of Franklin, U. 8. 8. C., Dec. 10, 1888; 
98. C. Rep. 159. 


181. SUPREME CouRT — Certificate of Difference of 
Opinion. A certificate of difference of opinion, from 
the circuit court held bad. as attempting to refer the 
whole case to the supreme court by the devise of 
splitting it into several questions and for other reasons. 
—Dublin Tp.v. Milford, etc. Inst., U. 8. 8. C., Dec. 10, 1888; 
98. C. Rep. 148. 

* 182, TaxaTIon—Counterclaim—Set off. Construc- 
tion of const. Mich. art. 8,§4, and Laws 1885, § 77, pro- 
viding for adjustment of claims against the State. — 
People v. Van Tassel, S.C. Mich., Nov. 28, 1888; 40 N. W. 
Rep. 847. 

183. TAXATION—Redemption— Infancy. In a suit 
by a minor to redeem land from tax-deed under Code 
Iowa, § 892, allowing a miuor to redeem at any time 
within one year after attaining majority, the burden of 
proof is upon complainant to show that he owned the 
land at the date of the tax-sale.— Harding v. Vaughn, U. 
8. C. C. (lowa), Dec. 3, 1888; 36 Fed. Rep. 742. 

184. TAXATION—Tax-deed— Judgment. Under the 
revenue law Mo. 1872, conferring jurisdiction for en- 
forcement of tax-liens on county court, a tax-deed 
showing that judgment was obtuined at the August 
term, but not showing good cause for not obtaining it 
at the July term, is void on its face.—Kinney v. Forsythe, 
8. C. Mo., Nov. 26, 1888; 9S. W. Rep. 913. 

185. TAXATION—Exemption. Held, after reviewing 
the testimony that the University of the South, had 
not parted with certain land and therefore under the 
charter it was exempt from taxation. — Franklin County 
v. University, 8. C. Tenn., Dec. 20, 1888; 9 8. W. Rep. 892. 

186. TAXATION—Assessments— Revision. —— Construc- 
tion of Laws N. Y. 1880, ch. 650, providing for the revis- 
ion of assessments for local improvements.— Defenthler 
v. Mayor, etc., N. Y. Ct. App., Nov. 27, 1888; 19 N. E. Rep. 
83 




















187, TRADE-MARK—Protection. The terms “Good- 
year Rubber Company,” and “Goodyear’s Rubber Man- 
ufacturiug Company,” and other similar terms, are not 
capable of exclusive appropriation asa trade-mark; 
the term “Goodyear Rubber” being descriptive of a 
well-known class of goods produced by the process 
known as “Goodyear’s invention.” —Goodyear’s Rubber 
Mfg. Co.v. Goodyear Rubber Co., U. 8.8. C., Dec. 10, 1888; 
98. C. Rep. 166. 

188. TRADE MARKS. The words “L« Favorita” do 
not indicate quality, and are a valid trade-mark, as ap- 
plied to a grade of flour selected, though not manu- 
factured by those who have acquired the right to use 
the term. — Mendendez v. Holt, U. 8. 8. C., Dec. 10, 1888; 9 
8. C. Rep. 143. 

189. TROVER AND CoNVERSION—Evidence—Sufiiciency. 
In trover for horses levied on under a void attach- 
ment, an instruction assuming a valid purchase by 
plaintiff, and an unauthorized delivery of the property 
to the debtor, sould be refused.— Mears v. Corrwall, 8. 
C. Mich., Nov. 28, 1888; 40 N. W. Rep. 931. 

190. TrusT—Trustee—Executors.— Any employment 
of trust funds for the individual benefit of a trustee, 











executoror administrator, is illegal and constitutes a 
devastavit authorizing removal of the trustee and the 
reclamation of such funds from any one receiving them 
with knowledge. — Debold v. Apperman, N. Y. Ct. App., 
Dec. 11, 1888; 19 N. E. Rep. 94. 

191. TRUsts— Trustee — Bankruptcy. Money of 
wife given to husband, he to use the interest and give 
bond for the principal: Held, in action to recover the 
principal, that the liability was incurred while acting in 
fiduciary capacity and was not discharged by proceed- 
ings in bankruptcy. — Moch v. Howell, 8. C. N. Car., Dec. 
10, 1888; 8S. E. Rep. 167. 

192. Usury — Lllegal Interest — Lex Loci. Note 
dated and payable in Boston, but taken in New York: 
Held, that the transaction was governed by laws of New 
York, and that under the evidence it was void for usury. 
—Holmes v. Maning, 8. J. C. Mass., Nov. 30, 1888; 19 N. E. 
Rep. 25. 

193. UsURY—Payment— Notice. One who pays a 
usurious mortgage without notice of the usury, at re- 
quest of mortgagor, may recover from him the sum so 
paid.—Perdue v. Brooks, 8. C. Ala., Dec. 10, 1888; 5 South. 
Rep. 126. 

194. WILL—Powers. Construction of a will where 
father left money to his son to be paid him by the exec- 
utors, if in the opinion of the latter he had used certain 
other amounts in a judicious manner, etc. — Perrin v. 
Lepper, 8. C. Mich., Nov. 28, 1888; 40 N. W. Rep. 859. 


195. W1LL—Construction. Held, in construction of 
a will, that a clause was not sufficiently clear and de- 
cisive to reduce the son’s estate to one for life, in the 
face of testator’s expressed intention to leave nothing 
undisposed of, which was liable to be defeated in cer- 
tain contingencies if said clause were allowed effect. — 
O’ Boyle v. Thomas, 8.C. Ind., Dec. 12, 1888; 19 N. E. Rep. 
112. 

196. W1LL—Construction.—— Held, under the language 
of will leaving wife, rooms, etc., and providing for her 
“decent support” that the widow was entitled to the 
use of the rooms, but that she was not compelled to 
live there. Nor did she forfeit her right to a “decent 
support” by setting up an independent establishment. 
—Hart v. Hart, 8. C. Ga., Dec. 3, 1858; 8 8. E. Rep. 182. 

197. WILLS—Construction. ——Construction of clauses. 
in will, where it was a question as to who was intended 
by testator and whether the disposition of the estate 
was not in restraint of alienation. — Van Brunt v. Van 
Brunt, N. Y. Ct. App., Nov. 27, 1888; 19 N. E. Rep. 60. 


198. WITNESS — Competency — Transaction with De- 
ceased Person. The statute declaring the incom- 
petency of one interested in the event of an action to 
testify concerning conversations with a deceased per- 
son relative to a matterin issue: Held, applicable to an 
indorser of a certificate of bank deposit, who had re- 
ceived from the defendant the money evidenced by it, 
the title of the certificate being in issue.— Beard v. First 
Nat. Bank, 8. C. Minn., Dec, 27, 1888; 40 N. W. Rep. 842. 


199. WITNESS—Competency. Under Act Ga. 1866, 
where plaintiffs in ejectment claim under a deed of gift 
from defendant to their father, defendant is not incom- 
petent to rebut evidence of declarations by him that he 
had given the land to his son, plaintiffs’ father.—Hard- 
man v. Howell, 8. C. Ga., Dec. 7, 1888; 8 8S. E. Rep. 188. 


200. WITNESS — Competency of Attorney — Privilege 
Waived. A testator who requests the uttorney em- 
pioyed to draw his will to become a witness to the 
same, waives the attorney’s privilege from testifying to 
conversations had with testator at the time of drawing 
the will. — In re Coleman’s Will, N. Y. Ct. App., Nov. 27, 
1888; 19 N. E. Rep. 71. 


201. WITNESS—Competency — Promissory Note. 
Where the original payee of a note brings an action 
against the administratrix of the maker, he is incom- 
petent to testify that he saw the maker sign it, when 
the execution of the same was a part of a trade between 
the maker and himself.— Bryant v. Stainbrook, 8. C. Kan., 
Dec. 8, 1888; 19 Pac. Rep. 917. 
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